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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..... as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2000), consult the “‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523-4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Weekly Compilation of Presidential Documents and the Privacy Act Com-
pilation are available in electronic format at www.access.gpo.gov/nara (‘*‘GPO Ac-
cess’”). For more information, contact Electronic Information Dissemination
Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-293-6498
(toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
April 1, 2000.






THIS TITLE

Title 24—HousING AND URBAN DEVELOPMENT is composed of five volumes. The
first four volumes containing parts 0-199, parts 200-499, parts 500-699, parts 700-
1699, represent the regulations of the Department of Housing and Urban Develop-
ment. The fifth volume, containing part 1700 to end continues with regulations
of the Department of Housing and Urban Development and also includes regula-
tions of the Neighborhood Reinvestment Corporation. The contents of these vol-
umes represent all current regulations codified under this title of the CFR as
of April 1, 2000.

For this volume, Lisa N. Morris was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.
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PART 0—STANDARDS OF CONDUCT

§0.1 Cross-reference to employees eth-
ical conduct standards and finan-
cial disclosure regulations.

Employees of the Department of
Housing and Urban Development (De-
partment) are subject to the executive
branch-wide standards of ethical con-
duct at 5 CFR part 2635, the Depart-
ment’s regulation at 5 CFR part 7501
which supplements the executive
branch-wide standards, and the execu-
tive branch-wide financial disclosure
regulation at 5 CFR part 2634.

5 U.S.C. 301, 7301; 42 U.S.C. 3535(d)
[61 FR 36251, July 9, 1996]

PART 1—NONDISCRIMINATION IN
FEDERALLY ASSISTED PROGRAMS
OF THE DEPARTMENT OF HOUS-
ING AND URBAN DEVELOP-
MENT—EFFECTUATION OF TITLE
Y$63F THE CIVIL RIGHTS ACT OF

Sec.

1.1 Purpose.

1.2 Definitions.

1.3 Application of part 1.

1.4 Discrimination prohibited.

1.5 Assurances required.

1.6 Compliance information.

1.7 Conduct of investigations.

1.8 Procedure for effecting compliance.

1.9 Hearings.

1.10 Effect on other regulations; forms and
instructions.

AUTHORITY: 42 U.S.C. 2000d-1 and 3535(d).

SOURCE: 38 FR 17949, July 5, 1973, unless
otherwise noted.

§1.1 Purpose.

The purpose of this part 1 is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no
person in the United States shall, on
the ground of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected to discrimination
under any program or activity receiv-
ing Federal financial assistance from
the Department of Housing and Urban
Development.

§1.2 Definitions.

As used in this part 1—

(@) The term Department means the
Department of Housing and Urban De-
velopment.

(b) The term Secretary means the Sec-
retary of Housing and Urban Develop-
ment.

(c) The term responsible Department
official means the Secretary or, to the
extent of any delegation of authority
by the Secretary to act under this part
1, any other Department official to
whom the Secretary may hereafter del-
egate such authority.

(d) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term State
means any one of the foregoing.

(e) The term Federal financial assist-
ance includes: (1) Grants, loans, and ad-
vances of Federal funds, (2) the grant
or donation of Federal property and in-
terests in property, (3) the detail of
Federal personnel, (4) the sale and
lease of, and the permission to use (on
other than a casual or transient basis),
Federal property or any interest in
such property without consideration or
at a nominal consideration, or at a
consideration which is reduced for the
purpose of assisting the recipient, or in
recognition of the public interest to be
served by such sale or lease to the re-
cipient, and (5) any Federal agreement,
arrangement, or other contract which
has as one of its purposes the provision
of assistance. The term Federal finan-
cial assistance does not include a con-
tract of insurance or guaranty.

(f) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, organiza-
tion, or other entity, or any individual,
in any State, to whom Federal finan-
cial assistance is extended, directly or
through another recipient, for any pro-
gram or activity, or who otherwise par-
ticipates in carrying out such program
or activity (such as a redeveloper in
the Urban Renewal Program), includ-
ing any successor, assign, or transferee
thereof, but such term does not include



§1.3

any ultimate beneficiary under any
such program or activity.

(g) The term applicant means one who
submits an application, contract, re-
quest, or plan requiring Department
approval as a condition to eligibility
for Federal financial assistance, and
the term application means such an ap-
plication, contract, request, or plan.

§1.3 Application of part 1.

This part 1 applies to any program or
activity for which Federal financial as-
sistance is authorized under a law ad-
ministered by the Department, includ-
ing any program or activity assisted
under the statutes listed in appendix A
of this part 1. It applies to money paid,
property transferred, or other Federal
financial assistance extended to any
such program or activity on or after
January 3, 1965. This part 1 does not
apply to: (a) Any Federal financial as-
sistance by way of insurance or guar-
anty contracts, (b) money paid, prop-
erty transferred, or other assistance
extended to any such program or activ-
ity before January 3, 1965, (c) any as-
sistance to any person who is the ulti-
mate beneficiary under any such pro-
gram or activity, or (d) any employ-
ment practice, under any such program
or activity, of any employer, employ-
ment agency, or labor organization, ex-
cept to the extent described in §1.4(c).
The fact that certain financial assist-
ance is not listed in appendix A shall
not mean, if title VI of the Act is oth-
erwise applicable, that such financial
assistance is not covered. Other finan-
cial assistance under statutes now in
force or hereinafter enacted may be
added to this list by notice published in
the FEDERAL REGISTER.

§1.4 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
or activity to which this part 1 applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram or activity to which this part 1
applies may not, directly or through
contractual or other arrangements, on

24 CFR Subtitle A (4-1-00 Edition)

the ground of race, color, or national
origin:

(i) Deny a person any housing, ac-
commodations, facilities, services, fi-
nancial aid, or other benefits provided
under the program or activity;

(if) Provide any housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits to a person
which are different, or are provided in
a different manner, from those pro-
vided to others under the program or
activity;

(iii) Subject a person to segregation
or separate treatment in any matter
related to his receipt of housing, ac-
commodations, facilities, services, fi-
nancial aid, or other benefits under the
program or activity;

(iv) Restrict a person in any way in
access to such housing, accommoda-
tions, facilities, services, financial aid,
or other benefits, or in the enjoyment
of any advantage or privilege enjoyed
by others in connection with such
housing, accommodations, facilities,
services, financial aid, or other bene-
fits under the program or activity;

(v) Treat a person differently from
others in determining whether he satis-
fies any occupancy, admission, enroll-
ment, eligibility, membership, or other
requirement or condition which per-
sons must meet in order to be provided
any housing, accommodations, facili-
ties, services, financial aid, or other
benefits provided under the program or
activity;

(vi) Deny a person opportunity to
participate in the program or activity
through the provision of services or
otherwise, or afford him an oppor-
tunity to do so which is different from
that afforded others under the program
or activity (including the opportunity
to participate in the program or activ-
ity as an employee but only to the ex-
tent set forth in paragraph (c) of this
section).

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2)(i) A recipient, in determining the
types of housing, accommodations, fa-
cilities, services, financial aid, or other
benefits which will be provided under
any such program or activity, or the
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class of persons to whom, or the situa-
tions in which, such housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits will be pro-
vided under any such program or activ-
ity, or the class of persons to be af-
forded an opportunity to participate in
any such program or activity, may not,
directly or through contractual or
other arrangements, utilize criteria or
methods of administration which have
the effect of subjecting persons to dis-
crimination because of their race,
color, or national origin, or have the
effect of defeating or substantially im-
pairing accomplishment of the objec-
tives of the program or activity as re-
spect to persons of a particular race,
color, or national origin.

(i) A recipient, in operating low-rent
housing with Federal financial assist-
ance under the United States Housing
Act of 1937, as amended (42 U.S.C. 1401
et seq.), shall assign eligible applicants
to dwelling units in accordance with a
plan, duly adopted by the recipient and
approved by the responsible Depart-
ment official, providing for assignment
on a community-wide basis in sequence
based upon the date and time the appli-
cation is received, the size or type of
unit suitable, and factors affecting
preference or priority established by
the recipient’s regulations, which are
not inconsistent with the objectives of
title VI of the Civil Rights Act of 1964
and this part 1. The plan may allow an
applicant to refuse a tendered vacancy
for good cause without losing his
standing on the list but shall limit the
number of refusals without cause as
prescribed by the responsible Depart-
ment official.

(iii) The responsible Department offi-
cial is authorized to prescribe and pro-
mulgate plans, exceptions, procedures,
and requirements for the assignment
and reassignment of eligible applicants
and tenants consistent with the pur-
pose of paragraph (b)(2)(ii) of this sec-
tion, this part 1, and title VI of the
Civil Rights Act of 1964, in order to ef-
fectuate and insure compliance with
the requirements imposed thereunder.

(3) In determining the site or loca-
tion of housing, accommodations, or
facilities, an applicant or recipient
may not make selections with the pur-
pose or effect of excluding individuals

§14

from, denying them the benefits of, or
subjecting them to discrimination
under any program to which this part 1
applies, on the ground of race, color, or
national origin; or with the purpose or
effect of defeating or substantially im-
pairing the accomplishment of the ob-
jectives of the Act or this part 1.

(4) As used in this part 1 the housing,
accommodations, facilities, services, fi-
nancial aid, or other benefits provided
under a program or activity receiving
Federal financial assistance shall be
deemed to include any housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits provided in
or through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) and (c) of this section does
not limit the generality of the prohibi-
tion in paragraph (a) of this section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program should take affirm-
ative action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

Where previous discriminatory prac-
tice or usage tends, on the ground of
race, color, or national origin, to ex-
clude individuals from participation in,
to deny them the benefits of, or to sub-
ject them to discrimination under any
program or activity to which this part
1 applies, the applicant or recipient has
an obligation to take reasonable action
to remove or overcome the con-
sequences of the prior discriminatory
practice or usage, and to accomplish
the purpose of the Act.

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program or activity
to which this part 1 applies is to pro-
vide employment, a recipient may not,
directly or through contractual or
other arrangements, subject a person
to discrimination on the ground of
race, color, or national origin in its
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employment practices under such pro-
gram or activity (including recruit-
ment or recruitment advertising, em-
ployment, layoff, termination, upgrad-
ing, demotion, transfer, rates of pay or
other forms of compensation and use of
facilities). The requirements applicable
to construction employment under
such program or activity shall be those
specified in or pursuant to part Ill of
Executive Order 11246 or any executive
order which supersedes or amends it.

(2) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the ground of race, color, or na-
tional origin in the employment prac-
tices of the recipient or other persons
subject to this part 1 tends, on the
ground of race, color, or national ori-
gin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
part 1 applies, the provisions of this
paragraph (c) shall apply to the em-
ployment practices of the recipient or
other persons subject to this part 1 to
the extent necessary to assure equality
of opportunity to, and nondiscrim-
inatory treatment of, beneficiaries.

§1.5 Assurances required.

(a) General. (1) Every contract for
Federal financial assistance to carry
out a program or activity to which this
part 1 applies, executed on or after
January 3, 1965, and every application
for such Federal financial assistance
submitted on or after January 3, 1965,
shall, as a condition to its approval and
the extension of any Federal financial
assistance pursuant to such contract or
application, contain or be accompanied
by an assurance that the program or
activity will be conducted and the
housing, accommodations, facilities,
services, financial aid, or other bene-
fits to be provided will be operated and
administered in compliance with all re-
quirements imposed by or pursuant to
this part 1. In the case of a contract or
application where the Federal financial
assistance is to provide or is in the
form of personal property or real prop-
erty or interest therein or structures
thereon, the assurance shall obligate
the recipient or, in the case of a subse-
quent transfer, the transferee, for the
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period during which the property is
used for a purpose for which the Fed-
eral financial assistance is extended or
for another purpose involving the pro-
vision of similar services or benefits, or
for as long as the recipient retains
ownership or possession of the prop-
erty, whichever is longer. In all other
cases the assurance shall obligate the
recipient for the period during which
Federal financial assistance is ex-
tended pursuant to the contract or ap-
plication. The responsible Department
official shall specify the form of the
foregoing assurance for such program
or activity, and the extent to which
like assurances will be required of sub-
grantees, contractors and subcontrac-
tors, transferees, successors in inter-
est, and other participants in the pro-
gram or activity. Any such assurance
shall include provisions which give the
United States a right to seek its judi-
cial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-
gram of Federal financial assistance
the instrument effecting any disposi-
tion by the recipient of such real prop-
erty, structures or improvements
thereon, or interests therein, shall con-
tain a covenant running with the land
assuring nondiscrimination for the pe-
riod during which the real property is
used for a purpose for which the Fed-
eral financial assistance is extended or
for another purpose involving the pro-
vision of similar services or benefits. In
the case where Federal financial assist-
ance is provided in the form of a trans-
fer of real property or interests therein
from the Federal Government, the in-
strument effecting or recording the
transfer shall contain such a covenant.

(3) In program receiving Federal fi-
nancial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving such assist-
ance, the nondiscrimination require-
ments of this part 1 shall extend to any
facility located wholly or in part in
such space.

(b) Preexisting contracts—funds not dis-
bursed. In any case where a contract for
Federal financial assistance, to carry
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out a program or activity to which this
part 1 applies, has been executed prior
to January 3, 1965, and the funds have
not been fully disbursed by the Depart-
ment, the responsible Department offi-
cial shall, where necessary to effec-
tuate the purposes of this part 1, re-
quire an assurance similar to that pro-
vided in paragraph (a) of this section as
a condition to the disbursement of fur-
ther funds.

(c) Preexisting contracts—periodic pay-
ments. In any case where a contract for
Federal financial assistance, to carry
out a program or activity to which this
part 1 applies, has been executed prior
to January 3, 1965, and provides for
periodic payments for the continuation
of the program or activity, the recipi-
ent shall, in connection with the first
application for such periodic payments
on or after January 3, 1965: (1) Submit
a statement that the program or activ-
ity is being conducted in compliance
with all requirements imposed by or
pursuant to this part 1 and (2) provide
such methods of administration for the
program or activity as are found by the
responsible Department official to give
reasonable assurance that the recipient
will comply with all requirements im-
posed by or pursuant to this part 1.

(d) Assurances from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education, the assurance re-
quired by this section shall extend to
admission practices and to all other
practices relating to the treatment of
students.

(2) The assurance required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to
the institution’s practices with respect
to admission or other treatment of per-
sons as students, patients, or clients of
the institution or to the opportunity to
participate in the provision of services
or other benefits to such persons, shall
be applicable to the entire institution
unless the applicant establishes, to the
satisfaction of the responsible Depart-
ment official, that the institution’s
practices in designated parts or pro-
grams of the institution will in no way
affect its practices in the program of
the institution for which Federal finan-
cial assistance is sought, or the bene-
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ficiaries of or participants in such pro-
gram. If in any such case the assist-
ance sought is for the construction of a
facility or part of a facility, the assur-
ance shall in any event extend to the
entire facility and to facilities oper-
ated in connection therewith.

(e) Elementary and secondary schools.
The requirements of this section with
respect to any elementary or secondary
school or school system shall be
deemed to be satisfied if such school or
school system (1) is subject to a final
order of a court of the United States
for the desegregation of such school or
school system, and provides an assur-
ance that it will comply with such
order, including any future modifica-
tion of such order, or (2) submits a plan
for the desegregation of such school or
school system which the responsible of-
ficial of the Department of Health and
Human Services determines is ade-
quate to accomplish the purposes of
the Act and this part 1 within the ear-
liest practicable time, and provides
reasonable assurance that it will carry
out such plan.

[38 FR 17949, July 5, 1973, as amended at 50
FR 9269, Mar. 7, 1985]

§1.6 Compliance information.

(a) Cooperation and assistance. The re-
sponsible Department official and each
Department official who by law or del-
egation has the principal responsibility
within the Department for the admin-
istration of any law extending finan-
cial assistance subject to this part 1
shall to the fullest extent practicable
seek the cooperation of recipients in
obtaining compliance with this part 1
and shall provide assistance and guid-
ance to recipients to help them comply
voluntarily with this part 1.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official or
his designee timely, complete, and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part 1. In general, recipients
should have available for the depart-
ment racial and ethnic data showing
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the extent to which members of minor-
ity groups are beneficiaries of federally
assisted programs.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part 1. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution,
or person and this agency, institution,
or person shall fail or refuse to furnish
this information, the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part 1 and its applicability to the
program or activity under which the
recipient receives Federal financial as-
sistance, and make such information
available to them in such manner, as
the responsible Department official
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by the Act and this
part 1.

§1.7 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part 1.

(b) Complaints. Any person who be-
lieves himself or any specific class of
persons to be subjected to discrimina-
tion prohibited by this part 1 may by
himself or by a representative file with
the responsible Department official or
his designee a written complaint. A
complaint must be filed not later than
180 days from the date of the alleged
discrimination, unless the time for fil-
ing is extended by the responsible De-
partment official or his designee.

(c) Investigations. The responsible De-
partment official or his designee shall
make a prompt investigation whenever
a compliance review, report, com-
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plaint, or any other information indi-
cates a possible failure to comply with
this part 1. The investigation should
include, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this part 1 occurred, and other factors
relevant to a determination as to
whether the recipient has failed to
comply with this part .

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part 1, the respon-
sible Department official or his des-
ignee will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §1.8.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section the responsible
Department official or his designee will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any person for the
purpose of interfering with any right or
privilege secured by title VI of the Act
or this part 1, or because he has made
a complaint, testified, assisted, or par-
ticipated in any manner in an inves-
tigation, proceeding, or hearing under
this part. The identity of complainants
shall be kept confidential except to the
extent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, or
judicial proceeding arising thereunder.

§1.8 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part 1, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part 1 may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance, or
by any other means authorized by law.
Such other means may include, but are
not limited to: (1) A reference to the



Office of the Secretary, HUD

Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with §1.5. If an ap-
plicant fails or refuses to furnish an as-
surance required under §1.5 or other-
wise fails or refuses to comply with the
requirement imposed by or pursuant to
that section, Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph, except that the Department
shall continue assistance during the
pendency of such proceedings where
such assistance is due and payable pur-
suant to a contract therefor approved
prior to January 3, 1965.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible Depart-
ment official has advised the applicant
or recipient of his failure to comply
and has determined that compliance
cannot be secured by voluntary means,
(2) there has been an express finding on
the record, after opportunity for hear-
ing, of a failure by the applicant or re-
cipient to comply with a requirement
imposed by or pursuant to this part 1,
(3) the action has been approved by the
Secretary, and (4) the expiration of 30
days after the Secretary has filed with
the committees of the House and Sen-
ate having legislative jurisdiction over
the program or activity involved a full
written report of the circumstances
and the grounds for such action. Any
action to suspend or terminate or to
refuse to grant or to continue Federal
financial assistance shall be limited to
the particular political entity, or part
thereof, or other recipient as to whom
such a finding has been made and shall
be limited in its effect to the par-
ticular program, or part thereof, in
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which such noncompliance has been so
found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary
means, (2) the recipient or other person
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration
of at least 10 days from the mailing of
such notice to the applicant or recipi-
ent. During this period of at least 10
days additional efforts shall be made to
persuade the applicant or recipient to
comply with this part 1 and to take
such corrective action as may be ap-
propriate.

§1.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §1.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either:

(1) Fix a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request of the responsible Department
official that the matter be scheduled
for hearing, or (2) advise the applicant
or recipient that the matter in ques-
tion has been set down for hearing at a
stated time and place. The time and
place so fixed shall be reasonable and
shall be subject to change for cause.
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph (a) or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the Act
and §1.8(c) and consent to the making



§1.10

of a decision on the basis of such infor-
mation as is available.

(b) Hearing procedures. Hearings shall
be conducted in accordance with 24
CFR part 180.

38 FR 17949, July 5, 1973, as amended at 61 FR
52217, Oct. 4, 1996]

§1.10 Effect on other
forms and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions
heretofore issued by any officer of the
Department which impose require-
ments designed to prohibit any dis-
crimination against persons on the
ground of race, color, or national ori-
gin under any program or activity to
which this part applies, and which au-
thorize the suspension or termination
of or refusal to grant or to continue
Federal financial assistance to any ap-
plicant or recipient for failure to com-
ply with such requirements, are hereby
superseded to the extent that such dis-
crimination is prohibited by this part,
except that nothing in this part shall
be deemed to relieve any person of any
obligation assumed or imposed under
any such superseded regulation, order,
instruction, or like direction prior to
January 3, 1965. Nothing in this part,
however, shall be deemed to supersede
any of the following (including future
amendments thereof):

(1) Executive Orders 11246 and 11375
and regulations issued thereunder, or

(2) Executive Order 11063 and regula-
tions issued thereunder, or any other
order, regulations or instructions, inso-
far as such order, regulations, or in-
structions, prohibit discrimination on
the ground of race, color, or national
origin in any program or activity or
situation to which this part is inappli-
cable, or prohibit discrimination on
any other ground.

(b) Forms and instructions. The re-
sponsible Department official shall as-
sure that forms and detailed instruc-
tions and procedures for effectuating
this part are issued and promptly made
available to interested persons.

(c) Supervision and coordination. The
Secretary may from time to time as-
sign to officials of the Department, or
to officials of other departments or
agencies of the Government with the
consent of such department or agency,

regulations;
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responsibilities in connection with the
effectuation of the purposes of title VI
of the Act and this part (other than re-
sponsibility for final decision as pro-
vided in §1.10), including the achieve-
ment of effective coordination and
maximum uniformity within the De-
partment and within the Executive
Branch of the Government in the appli-
cation of title VI and this part to simi-
lar programs or activities and in simi-
lar situations. Any action taken, deter-
mination made, or requirement im-
posed by an official of another depart-
ment or agency acting pursuant to an
assignment of responsibility under this
paragraph shall have the same effect as
though such action had been taken by
the responsible official of this Depart-
ment.

[38 FR 17949, July 5, 1973. Redesignated at 61
FR 52217, Oct. 4, 1996]
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Subpart A—Accountability in the
Provision of HUD Assistance

§4.1 Purpose.

The provisions of this subpart A are
authorized under section 102 of the De-
partment of Housing and Urban Devel-
opment Reform Act of 1989 (Pub. L.
101-235, approved December 15, 1989) (42
U.S.C. 3537a) (hereinafter, Section 102).
Both the provisions of Section 102 and
this subpart A apply for the purposes of
Section 102. Section 102 contains a
number of provisions designed to en-
sure greater accountability and integ-
rity in the way in which the Depart-
ment makes assistance available under
certain of its programs.

§4.3 Definitions.

Applicant includes a person whose ap-
plication for assistance must be sub-
mitted to HUD for any purpose includ-
ing approval, environmental review, or
rent determination.

Assistance under any program or discre-
tionary fund administered by the Sec-
retary is subject to Section 102(a), and
means any assistance, under any pro-
gram administered by the Department,
that provides by statute, regulation or
otherwise for the competitive distribu-
tion of funding.

Assistance within the jurisdiction of the
Department is subject to Section 102(b),
and means any contract, grant, loan,
cooperative agreement, or other form
of assistance, including the insurance
or guarantee of a loan or mortgage,
that is provided with respect to a spe-
cific project or activity under a pro-
gram administered by the Department,
whether or not it is awarded through a
competitive process.

Assistance within the jurisdiction of the
Department to any housing project is sub-
ject to Section 102(d), and means:

(1) Assistance which is provided di-
rectly by HUD to any person or entity,
but not to subrecipients. It includes as-
sistance for the acquisition, rehabilita-
tion, operation conversion, moderniza-
tion, renovation, or demolition of any
property containing five or more dwell-
ing units that is to be used primarily
for residential purposes. It includes as-
sistance to independent group resi-
dences, board and care facilities, group
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homes and transitional housing but
does not include primarily nonresiden-
tial facilities such as intermediate care
facilities, nursing homes and hospitals.
It also includes any change requested
by a recipient in the amount of assist-
ance previously provided, except
changes resulting from annual adjust-
ments in Section 8 rents under Section
8(c)(2)(A) of the United States Housing
Act of 1937 (42 U.S.C. 1437f);

(2) Assistance to residential rental
property receiving a tax credit under
Federal, State or local law.

(3) For purposes of this definition, as-
sistance includes assistance resulting
from annual adjustments in Section 8
rents under Section 8(c)(2)(A) of the
United States Housing Act of 1937, un-
less the initial assistance was made
available before April 15, 1991, and no
other assistance subject to this subpart
A was made available on or after that
date.

Housing project means: (1) Property
containing five or more dwelling units
that is to be used for primarily residen-
tial purposes, including (but not lim-
ited to) living arrangements such as
independent group residences, board
and care facilities, group homes, and
transitional housing, but excluding fa-
cilities that provide primarily non-res-
idential services, such as intermediate
care facilities, nursing homes, and hos-
pitals.

(2) Residential rental property re-
ceiving a tax credit under Federal,
State, or local law.

Interested party means any person in-
volved in the application for assist-
ance, or in the planning, development
or implementation of the project or ac-
tivity for which assistance is sought
and any other person who has a pecu-
niary interest exceeding the lower of
$50,000 or 10 percent in the project or
activity for which assistance is sought.

Selection criteria includes, in addition
to any objective measures of housing
and other need, project merit, or effi-
cient use of resources, the weight or
relative importance of each published
selection criterion as well as any other
factors that may affect the selection of
recipients.
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§4.5 Notice and documentation of as-
sistance subject to section 102(a).

(a) Notice. Before the Department so-
licits an application for assistance sub-
ject to Section 102(a), it will publish a
Notice in the FEDERAL REGISTER de-
scribing application procedures. Not
less than 30 calendar days before the
deadline by which applications must be
submitted, the Department will publish
selection criteria in the FEDERAL REG-
ISTER.

(b) Documentation of decisions. HUD
will make available for public inspec-
tion, for at least five (5) years, and be-
ginning not less than 30 calendars days
after it provides the assistance, all doc-
umentation and other information re-
garding the basis for the funding deci-
sion with respect to each application
submitted to HUD for assistance. HUD
will also make available any written
indication of support that it received
from any applicant. Recipients of HUD
assistance must ensure, in accordance
with HUD guidance, the public avail-
ability of similar information sub-
mitted by subrecipients of HUD assist-
ance.

§4.7 Notice of funding decisions.

HUD will publish a Notice in the
FEDERAL REGISTER at least quarterly
to notify the public of all decisions
made by the Department to provide:

(a) Assistance subject to Section
102(a); and

(b) Assistance that is provided
through grants or cooperative agree-
ments on a discretionary (non-formula,
non-demand) basis, but that is not pro-
vided on the basis of a competition.

§4.9 Disclosure requirements for as-
sistance subject to section 102(b).

(a) Receipt and reasonable expectation
of receipt. (1) In determining the thresh-
old of applicability of Section 102(b), an
applicant will be deemed to have re-
ceived or to have a reasonable expecta-
tion of receiving:

(i) The total amount of assistance re-
ceived during the Federal fiscal year
during which the application was sub-
mitted,;

(ii) The total amount of assistance
requested for the fiscal year in which
any pending application, including the
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current application, was submitted;
and

(iii) For the fiscal year described in
paragraph (a)(1)(ii) of this section, the
total amount of assistance from the
Department or any other entity that is
likely to be made available on a for-
mula basis or in the form of program
income as defined in 24 CFR part 85.

(2) In the case of assistance that will
be provided pursuant to contract over a
period of time (such as project-based
assistance under Section 8 of the
United States Housing Act of 1937), all
amounts that are to be provided over
the term of the contract, irrespective
of when they are to be received.

(b) Content of disclosure. Applicants
that receive or can reasonably be ex-
pected to receive, as defined in para-
graph (a) of this section, an aggregate
amount of assistance that is in excess
of $200,000 must disclose the following
information:

(1) Other governmental assistance
that is or is expected to be made avail-
able, based upon a reasonable assess-
ment of the circumstances, with re-
spect to the project or activities for
which the assistance is sought;

(2) The name and pecuniary interest
of any interested party; and

(3) A report of the expected sources
and uses of funds for the project or ac-
tivity which is the subject of the appli-
cation, including governmental and
non-governmental sources of funds and
private capital resulting from tax ben-
efits.

(c) In the case of mortgage insurance
under 24 CFR subtitle B, chapter Il, the
mortgagor is responsible for making
the disclosures required under Section
102(b) and this section, and the mort-
gagee is responsible for furnishing the
mortgagor’s disclosures to the Depart-
ment.

(Approved by the Office of Management and
Budget under control number 2510-0011)

§4.11 Updating of disclosure.

(a) During the period in which an ap-
plication for assistance covered under
Section 102(b) is pending, or in which
such assistance is being provided, the
applicant must report to the Depart-
ment, or to the State or unit of general
local government, as appropriate:
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(1) Any information referred to in
Section 102(b) that the applicant
should have disclosed with respect to
the application, but did not disclose;

(2) Any information referred to in
Section 102(b) that initially arose after
the time for making disclosures under
that subsection, including the name
and pecuniary interest of any person
who did not have a pecuniary interest
in the project or activity that exceeded
the threshold in Section 102(b) at the
time of the application, but that subse-
quently exceeded the threshold.

(b) With regard to changes in infor-
mation that was disclosed under Sec-
tions 102(b) or 102(c):

(1) For programs administered by the
Assistant Secretary for Community
Planning and Development:

(i) Any change in other government
assistance covered by Section 102(b)
that exceeds the amount of all assist-
ance that was previously disclosed by
the lesser of $250,000 or 10 percent of
the assistance;

(ii) Any change in the expected
sources or uses of funds that exceed the
amount of all previously disclosed
sources or uses by the lesser of $250,000
or 10 percent of previously disclosed
sources;

(2) For all other programs:

(i) Any change in other government
assistance under Section 102(b)(1) that
exceeds the amount of assistance that
was previously disclosed;

(if) Any change in the pecuniary in-
terest of any person under Section
102(b)(2) that exceeds the amount of all
previously disclosed interests by the
lesser of $50,000 or 10 percent of such in-
terest;

(iii) For all projects receiving a tax
credit under Federal, Sate or local law,
any change in the expected sources or
uses of funds that were previously dis-
closed;

(iv) For all other projects:

(A) Any change in the expected
source of funds from a single source
that exceeds the lesser of the amount
previously disclosed for that source of
funds by $250,000 or 10 percent of the
funds previously disclosed for that
source;

(B) Any change in the expected
sources of funds from all sources pre-
viously disclosed that exceeds the less-
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er of $250,000 or 10 percent of the
amounts previously disclosed from all
sources of funds;

(C) Any change in a single expected
use of funds that exceeds the lesser of
$250,000 or 10 percent of the previously
disclosed use;

(D) Any change in the use of all funds
that exceeds the lesser of $250,000 or 10
percent of the previously disclosed uses
for all funds.

(c) Period of coverage. For purposes of
updating of Section 102(c), an applica-
tion for assistance will be considered to
be pending from the time the applica-
tion is submitted until the Department
communicates its decision with respect
to the selection of the applicant.

(Approved by the Office of Management and
Budget under control number 2510-0011)

§4.13 Limitation of assistance subject
to section 102(d).

(a) In making the certification for as-
sistance subject to Section 102(d), the
Secretary will consider the aggregate
amount of assistance from the Depart-
ment and from other sources that is
necessary to ensure the feasibility of
the assisted activity. The Secretary
will take into account all factors rel-
evant to feasibility, which may in-
clude, but are not limited to, past rates
of returns for owners, sponsors, and in-
vestors; the long-term needs of the
project and its tenants; and the usual
and customary fees charged in carrying
out the assisted activity.

(b) If the Department determines
that the aggregate of assistance within
the jurisdiction of the Department to a
housing project from the Department
and from other governmental sources
exceeds the amount that the Secretary
determines is necessary to make the
assisted activity feasible, the Depart-
ment will consider all options available
to enable it to make the required cer-
tification, including reductions in the
amount of Section 8 subsidies. The De-
partment also may impose a dollar-for-
dollar, or equivalent, reduction in the
amount of HUD assistance to offset the
amount of other government assist-
ance. In grant programs, this could re-
sult in a reduction of any grant
amounts not yet drawn down. The De-
partment may make these adjustments
immediately, or in conjunction with
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servicing actions anticipated to occur
in the near future (e.g., in conjunction
with the next annual adjustment of
Section 8 rents).

(c) If an applicant does not meet the
$200,000 disclosure requirement in
§4.7(b), an applicant must certify
whether there is, or is expected to be
made, available with respect to the
housing project any other govern-
mental assistance. The Department
may also require any applicant subject
to this subpart A to submit such a cer-
tification in conjunction with the De-
partment’s processing of any subse-
quent servicing action on that project.
If there is other government assistance
for purposes of the two preceding sen-
tences, the applicant must submit such
information as the Department deems
necessary to make the certification
and subsequent adjustments under Sec-
tion 102(d).

(d) The certification under Section
102(d) shall be retained in the official
file for the housing project.

Subpart B—Prohibition of Advance
Disclosure of Funding Decisions

§4.20 Purpose.

The provisions of this subpart B are
authorized under section 103 of the De-
partment of Housing and Urban Devel-
opment Reform Act of 1989 (Pub. L.
101-235, approved December 15, 1989) (42
U.S.C. 3537a) (hereinafter, Section 103).
Both the provisions of Section 103 and
this subpart B apply for the purposes of
Section 103. Section 103 proscribes di-
rect or indirect communication of cer-
tain information during the selection
process by HUD employees to persons
within or outside of the Department
who are not authorized to receive that
information. The purpose of the pro-
scription is to preclude giving an un-
fair advantage to applicants who would
receive information not available to
other applicants or to the public. Sec-
tion 103 also authorizes the Depart-
ment to impose a civil money penalty
on a HUD employee who knowingly dis-
closes protected information, if such a
violation of Section 103 is material,
and authorizes the Department to
sanction the person who received infor-
mation improperly by, among other
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things, denying assistance to that per-
son.

§4.22 Definitions.

Application means a written request
for assistance regardless of whether the
request is in proper form or format.

Assistance does not include any con-
tract (e.g., a procurement contract)
that is subject to the Federal Acquisi-
tion Regulation (FAR) (48 CFR ch. 1).

Disclose means providing information
directly or indirectly to a person
through any means of communication.

Employee includes persons employed
on a full-time, part-time, or temporary
basis, and special government employ-
ees as defined in 18 U.S.C. 202. The term
applies whether or not the employee is
denoted as an officer of the Depart-
ment. “Employee’ is to be construed
broadly to include persons who are re-
tained on a contractual or consultative
basis under an Office of Human Re-
sources appointment. However, ‘‘em-
ployee” does not include an inde-
pendent contractor, e.g., a firm or indi-
vidual working under the authority of
a procurement contract.

Material or materially means in some
influential or substantial respect or
having to do more with substance than
with form.

Person means an individual, corpora-
tion, company, association, authority,
firm, partnership, society, State, local
government, or any other organization
or group of people.

Selection process means the period
with respect to a selection for assist-
ance that begins when the HUD official
responsible for awarding the assistance
involved, or his or her designee, makes
a written request (which includes the
selection criteria to be used in pro-
viding the assistance) to the Office of
General Counsel (OGC) to prepare the
NOFA, solicitation, or request for ap-
plications for assistance for publica-
tion in the FEDERAL REGISTER. The pe-
riod includes the evaluation of applica-
tions, and concludes with the an-
nouncement of the selection of recipi-
ents of assistance.

§4.24 Scope.

(a) Coverage. The prohibitions against
improper disclosure of covered selec-
tion information apply to any person
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who is an employee of the Department.
In addition, the Department will re-
quire any other person who partici-
pates at the invitation of the Depart-
ment in the selection process to sign a
certification that he or she will be
bound by the provisions of this part.

(b) Applicability. The prohibitions
contained in this part apply to conduct
occurring on or after June 12, 1991.

§4.26 Permissible and impermissible
disclosures.

(a) Notwithstanding the provisions of
Section 103, an employee is permitted
to disclose information during the se-
lection process with respect to:

(1) The requirements of a HUD pro-
gram or programs, including unpub-
lished policy statements and the provi-
sion of technical assistance concerning
program requirements, provided that
the requirements or statements are
disclosed on a uniform basis to any ap-
plicant or potential applicant. For pur-
poses of this part, the term “‘technical
assistance’ includes such activities as
explaining and responding to questions
about program regulations, defining
terms in an application package, and
providing other forms of technical
guidance that may be described in a
NOFA. The term ‘‘technical assist-
ance” also includes identification of
those parts of an application that need
substantive improvement, but this
term does not include advising the ap-
plicant how to make those improve-
ments.

(2) The dates by which particular de-
cisions in the selection process will be
made;

(3) Any information which has been
published in the FEDERAL REGISTER in
a NOFA or otherwise;

(4) Any information which has been
made public through means other than
the FEDERAL REGISTER;

(5) An official audit, inquiry or inves-
tigation, if the disclosure is made to an
auditor or investigator authorized by
the HUD Inspector General to conduct
the audit or investigation;

(6) Legal activities, including litiga-
tion, if the disclosure is made to an at-
torney who is representing or is other-
wise responsible to the Department in
connection with the activities; or
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(7) Procedures that are required to be
performed to process an application,
e.g., environmental or budget reviews,
and technical assistance from experts
in fields who are regularly employed by
other government agencies, provided
that the agency with which the expert
is employed or associated is not an ap-
plicant for HUD assistance during the
pending funding cycle.

(b) An authorized employee, during
the selection process, may contact an
applicant for the purpose of:

(1) Communication of the applicant’s
failure to qualify, after a preliminary
review for eligibility and completeness
with respect to his or her application,
and the reasons for the failure to qual-
ify, or the fact of the applicant’s fail-
ure to be determined to be technically
acceptable after a full review; or

(2) Clarification of the terms of the
applicant’s application. A clarification,
for the purpose of this paragraph (b),
may include a request for additional
information consistent with regulatory
requirements.

(c) Prohibition of advance disclosure
of funding decisions. During the selec-
tion process an employee shall not
knowingly disclose any covered selec-
tion information regarding the selec-
tion process to any person other than
an employee authorized to receive that
information.

(1) The following disclosures of infor-
mation are, at any time during the se-
lection process, a violation of Section
103:

(i) Information regarding any appli-
cant’s relative standing;

(if) The amount of assistance re-
quested by any applicant;

(iii) Any information contained in an
application;

(2) The following disclosures of infor-
mation, before the deadline for the sub-
mission of applications, shall be a vio-
lation of Section 103:

(i) The identity of any applicant; and

(ii) The number of applicants.

§4.28 Civil penalties.

Whenever any employee knowingly
and materially violates the prohibition
in Section 103, the Department may
impose a civil money penalty on the
employee in accordance with the provi-
sions of 24 CFR part 30.
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§4.30 Procedure upon discovery of a
violation.

(a) In general. When an alleged viola-
tion of Section 103 or this subpart B
comes to the attention of any person,
including an employee, he or she may
either:

(1) Contact the HUD Ethics Law Divi-
sion to provide information about the
alleged violation; or

(2) Contact the HUD Office of Inspec-
tor General to request an inquiry or in-
vestigation into the matter.

(b) Ethics Law Division. When the
Ethics Law Division receives informa-
tion concerning an alleged violation of
Section 103, it shall refer the matter to
the Inspector General stating the facts
of the alleged violation and requesting
that the Inspector General make an in-
quiry or investigation into the matter.

(c) Inspector General. When the In-
spector General receives information
concerning an alleged violation of Sec-
tion 103 or this subpart B, he or she
shall notify the Ethics Law Division
when the Inspector General begins an
inquiry or investigation into the mat-
ter.

(d) Protection of employee complain-
ants. (1) No official of the Ethics Law
Division, after receipt of information
from an employee stating the facts of
an alleged violation of this part, shall
disclose the identity of the employee
without the consent of that employee.
The Inspector General, after receipt of
information stating the facts of an al-
leged violation of this part, shall not
disclose the identity of the employee
who provided the information without
the consent of that employee, unless
the Inspector General determines that
disclosure of the employee’s identity is
unavoidable during the course of an in-
vestigation. However, any employee
who knowingly reports a false alleged
violation of this part is not so pro-
tected and may be subject to discipli-
nary action.

(2) Any employee who has authority
to take, direct others to take, rec-
ommend or approve a personnel action
is prohibited from threatening, taking,
failing to take, recommending, or ap-
proving any personnel action as re-
prisal against another employee for
providing information to investigating
officials.
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§4.32 Investigation by Office of In-
spector General.

The Office of Inspector General shall
review every alleged violation of Sec-
tion 103. If after a review the Office of
Inspector General determines that fur-
ther investigation is not warranted, it
shall notify the Ethics Law Division of
that determination. If, after a review,
the Office of Inspector General deter-
mines that additional investigation is
warranted, it shall conduct the inves-
tigation and upon completion issue a
report of the investigation to the Eth-
ics Law Division as to each alleged vio-
lation.

§4.34 Review of Inspector General’s
report by the Ethics Law Division.

After receipt of the Inspector Gen-
eral’s report, the Ethics Law Division
shall review the facts and cir-
cumstances of the alleged violations.
In addition, the Ethics Law Division
may:

(a) Return the report to the Inspector
General with a request for further in-
vestigation;

(b) Discuss the violation with the em-
ployee alleged to have committed the
violation; or

(c) Interview any other person, in-
cluding employees who it believes will
be helpful in furnishing information
relevant to the inquiry.

§4.36 Action by the Ethics Law Divi-
sion.

(a) After review of the Inspector Gen-
eral’s report, the Ethics Law Division
shall determine whether or not there is
sufficient information providing a rea-
sonable basis to believe that a viola-
tion of Section 103 or this subpart B
has occurred.

(b) If the Ethics Law Division deter-
mines that there is no reasonable basis
to believe that a violation of Section
103 or this subpart B has occurred, it
shall close the matter and send its de-
termination to the Office of Inspector
General.

(c) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to
believe that a violation of Section 103
or this subpart B has occurred, it shall:

(1) Send its determination to the Of-
fice of Inspector General; and
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(2) Refer the matter to the appro-
priate official for review as to whether
to impose a civil money penalty in ac-
cordance with 24 CFR part 30; provided,
however, that the Ethics Law Division
shall not make a civil money penalty
recommendation unless it finds the
violation to have been knowing and
material. The decision to impose a
civil money penalty in a particular
matter may be made only upon referral
from the Ethics Law Division.

(d) In determining whether a viola-
tion is material, the Ethics Law Divi-
sion shall consider the following fac-
tors, as applicable:

(1) The content of the disclosure and
its significance to the person to whom
the disclosure was made;

(2) The time during the selection
process when the disclosure was made;

(3) The person to whom the disclo-
sure was made;

(4) The dollar amount of assistance
requested by the person to whom the
disclosure was made;

(5) The dollar amount of assistance
available for a given competition or
program;

(6) The benefit, if any, received or ex-
pected by the employee, the employee’s
relatives or friends, or any other per-
son with whom the employee is affili-
ated;

(7) The potential injury to the De-
partment.

(e) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to
believe that a violation of Section 103
or this subpart B has occurred, it may,
in addition to referring the matter
under 24 CFR part 30, refer the matter
to an appropriate HUD official for con-
sideration of any other available dis-
ciplinary action. Any referral author-
ized by this paragraph (e) shall be re-
ported to the Inspector General and
may be reported to the employee’s su-
pervisor.

§4.38 Administrative remedies.

(a) If the Department receives or ob-
tains information providing a reason-
able basis to believe that a violation of
Section 103 has occurred, the Depart-
ment may impose a sanction, as deter-
mined to be appropriate, upon an appli-
cant for or a recipient of assistance
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who has received covered selection in-
formation.

(b) In determining whether a sanc-
tion is appropriate and if so which
sanction or sanctions should be sought,
the Secretary shall give consideration
to the applicant’s conduct with respect
to the violation. In so doing, the Sec-
retary shall consider the factors listed
at §4.36(d), as well as any history of
prior violations in any HUD program,
the benefits received or expected, de-
terrence of future violations and the
extent of any complicity in the viola-
tion.

(c) The Secretary may impose a sanc-
tion authorized by this section whether
or not the Ethics Law Division refers a
case under 24 CFR part 30, and whether
or not a civil money penalty is im-
posed.

PART 5—GENERAL HUD PROGRAM
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tions and Federal Requirements; Waiv-
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5.655 Section 8 project-based assistance pro-
grams: Owner preferences in selection for
a project or unit.
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AUTHORITY: 42 U.S.C. 3535(d), unless other-
wise noted.

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted.

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, part 5 was amended by changing all
references to the term “HA”’ to read ‘““PHA”’,
effective Apr. 28, 2000.

Subpart A—Generally Applicable
Definitions and Federal Re-
quirements; Waivers

§5.100 Definitions.

The following definitions apply to
this part and also in other regulations,
as noted:

1937 Act means the United States
Housing Act of 1937 (42 U.S.C. 1437 et
seq.)

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et
seq.).

ALJ means an administrative law
judge appointed to HUD pursuant to 5
U.S.C. 3105 or detailed to HUD pursuant
to 5 U.S.C. 3344,

Department means the Department of
Housing and Urban Development.

Elderly Person means an individual
who is at least 62 years of age.

Fair Housing Act means title VIII of
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments
Act of 1988 (42 U.S.C. 3601 et seq.).
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Fair Market Rent (FMR) means the
rent that would be required to be paid
in the particular housing market area
in order to obtain privately owned, de-
cent, safe and sanitary rental housing
of modest (non-luxury) nature with
suitable amenities. This Fair Market
Rent includes utilities (except tele-
phone). Separate Fair Market Rents
will be established by HUD for dwelling
units of varying sizes (number of bed-
rooms) and will be published in the
FEDERAL REGISTER in accordance with
part 888 of this title.

General Counsel means the General
Counsel of HUD.

Grantee means the person or legal en-
tity to which a grant is awarded and
that is accountable for the use of the
funds provided.

Housing agency (HA) means a State,
county, municipality or other govern-
mental entity or public body (or agen-
cy or instrumentality thereof) author-
ized to engage in or assist in the devel-
opment or operation of low-income
housing. (“PHA’ and ‘“HA” mean the
same thing.)

HUD means the same as Department.

MSA means a metropolitan statis-
tical area.

NAHA means the Cranston-Gonzalez
National Affordable Housing Act (42
U.S.C. 12701 et seq.).

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.

4321).
NOFA means Notice of Funding
Availability.

OMB means the Office of Manage-
ment and Budget.

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the
Secretary.

Public housing means housing as-
sisted under the 1937 Act, other than
under Section 8. ‘““Public housing’ in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a
PHA with capital or operating assist-
ance.

Public Housing Agency (PHA) means
any State, county, municipality, or
other governmental entity or public
body, or agency or instrumentality of
these entities, that is authorized to en-
gage or assist in the development or
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operation of low-income housing under
the 1937 Act.

Responsible entity means:

(1) For the public housing program,
the Section 8 tenant-based assistance
program (part 982 of this title), and the
Section 8 project-based certificate or
voucher programs (part 983 of this
title), and the Section 8 moderate reha-
bilitation program (part 882 of this
title), responsible entity means the
PHA administering the program under
an ACC with HUD;

(2) For all other Section 8 programs,
responsible entity means the Section 8
project owner.

Section 8 means section 8 of the
United States Housing Act of 1937 (42
U.S.C. 1437f).

Secretary means the Secretary of
Housing and Urban Development.

URA means the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201~
4655).

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.100 was amended by revising the
introductory text, removing the definition of
“housing agency (HA)” and adding defini-
tions of the terms ““public housing’, and “‘re-
sponsible entity”’, effective Apr. 28, 2000. For
the convenience of the user, the superseded
text is set forth as follows:

§5.100 Definitions.

The following definitions apply as noted in
the respective program regulations:
* * *

* *

§5.105 Other Federal requirements.

The following Federal requirements
apply as noted in the respective pro-
gram regulations:

(a) Nondiscrimination and equal oppor-
tunity. The Fair Housing Act (42 U.S.C.
3601-19) and implementing regulations
at 24 CFR part 100 et seq.; Executive
Order 11063, as amended by Executive
Order 12259 (3 CFR, 1959-1963 Comp., p.
652 and 3 CFR, 1980 Comp., p. 307)
(Equal Opportunity in Housing Pro-
grams) and implementing regulations
at 24 CFR part 107; title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d-
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1;
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the Age Discrimination Act of 1975 (42
U.S.C. 6101-6107) and implementing reg-
ulations at 24 CFR part 146; section 504
of the Rehabilitation Act of 1973 (29
U.S.C. 794) and implementing regula-
tions at part 8 of this title; title Il of
the Americans with Disabilities Act, 42
U.S.C. 12101 et seq.; 24 CFR part 8; sec-
tion 3 of the Housing and Urban Devel-
opment Act of 1968 (12 U.S.C. 1701u) and
implementing regulations at 24 CFR
part 135; Executive Order 11246, as
amended by Executive Orders 11375,
11478, 12086, and 12107 (3 CFR, 1964-1965
Comp., p. 339; 3 CFR, 1966-1970 Comp., p.
684; 3 CFR, 1966-1970 Comp., p. 803; 3
CFR, 1978 Comp., p. 230; and 3 CFR, 1978
Comp., p. 264, respectively) (Equal Em-
ployment Opportunity Programs) and
implementing regulations at 41 CFR
chapter 60; Executive Order 11625, as
amended by Executive Order 12007 (3
CFR, 1971-1975 Comp., p. 616 and 3 CFR,
1977 Comp., p. 139) (Minority Business
Enterprises); Executive Order 12432 (3
CFR, 1983 Comp., p. 198) (Minority
Business Enterprise Development); and
Executive Order 12138, as amended by
Executive Order 12608 (3 CFR, 1977
Comp., p. 393 and 3 CFR, 1987 Comp., p.
245) (Women’s Business Enterprise).

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions
established by the Department of Hous-
ing and Urban Development Reform
Act of 1989 (42 U.S.C. 3531 et seq.).

(c) Debarred, suspended or ineligible
contractors. The prohibitions at 24 CFR
part 24 on the use of debarred, sus-
pended or ineligible contractors.

(d) Drug-Free Workplace. The Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.) and HUD’s implementing
regulations at 24 CFR part 24.

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR
16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.105 was amended by adding, after
the phrase ‘“‘section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and implementing
regulations at’’, the phrase ‘“‘part 8 of this
title; title 11 of the Americans with Disabil-
ities Act, 42 U.S.C. 12101 et seq.;”’, effective
Apr. 28, 2000.
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§5.107 Audit requirements for non-
profit organizations.

Non-profit organizations subject to
regulations in the part 200 and part 800
series of title 24 of the CFR shall com-
ply with the audit requirements of re-
vised OMB Circular A-133, ‘“Audits of
States, Local Governments, and Non-
profit Organizations” (see 24 CFR
84.26). For HUD programs, a non-profit
organization is the mortgagor or owner
(as these terms are defined in the regu-
lations in the part 200 and part 800 se-
ries) and not a related or affiliated or-
ganization or entity.

[62 FR 61617, Nov. 18, 1997]

§5.110 Waivers.

Upon determination of good cause,
the Secretary may, subject to statu-
tory limitations, waive any provision
of this title and delegate this authority
in accordance with section 106 of the
Department of Housing and Urban De-
velopment Reform Act of 1989 (42
U.S.C. 3535(q)).

Subpart B—Disclosure and
Verification of Social Security
Numbers and Employer Iden-

fification Numbers; Proce-
dures for Obtaining Income
Information

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and
11901 et seq.

SOURCE: 61 FR 11113, Mar. 18, 1996, unless
otherwise noted.

§5.210 Purpose, applicability, and Fed-
eral preemption.

(a) Purpose. This subpart B requires
applicants for and participants in cov-
ered HUD programs to disclose, and
submit documentation to verify, their
Social Security Numbers (SSNs). This
subpart B also enables HUD and PHAs
to obtain income information about ap-
plicants and participants in the cov-
ered programs through computer
matches with State Wage Information
Collection Agencies (SWICAs) and Fed-
eral agencies, in order to verify an ap-
plicant’s or participant’s eligibility for
or level of assistance. The purpose of
this subpart B is to enable HUD to de-
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crease the incidence of fraud, waste,
and abuse in the covered programs.

(b) Applicability. (1) This subpart B
applies to mortgage and loan insurance
and coinsurance and housing assistance
programs contained in chapter Il, sub-
chapter B, and chapters VIII and IX of
this title.

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from
SWICAs, and wages, net earnings from
self-employment, payments of retire-
ment income, and unearned income as
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the
collection of other information from
applicants and participants to deter-
mine eligibility or level of benefits.

(c) Federal preemption. This subpart B
preempts any State law, including re-
strictions and penalties, that governs
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart.

[61 FR 11113, Mar. 18, 1996, as amended at 65
FR 16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.210(b)(2) was amended in the last
sentence by removing after the word ‘“‘bene-
fits”’, the phrase *“, as provided in parts 813
and 913 of this title’, effective Apr. 28, 2000.

§5.212 Compliance with the Privacy
Act and other requirements.

(a) Compliance with the Privacy Act.
The collection, maintenance, use, and
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer Identification Numbers (EINSs),
and income information under this sub-
part shall be conducted, to the extent
applicable, in compliance with the Pri-
vacy Act (5 U.S.C. 552a) and all other
provisions of Federal, State, and local
law.

(b) Privacy Act notice. All assistance
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided
with a Privacy Act notice at each an-
nual income recertification.

§5.214 Definitions.

In addition to the definitions in
§5.100, the following definitions apply
to this subpart B:

Assistance applicant. Except as ex-
cluded pursuant to 42 U.S.C. 3543(b) and
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3544(a)(2), this term means the fol-
lowing:

(1) For any program under 24 CFR
parts 215, 221, 236, 290, or 891, or any
program under Section 8 of the 1937
Act: A family or individual that seeks
rental assistance under the program.

(2) For the public housing program: A
family or individual that seeks admis-
sion to the program.

(3) For any program under 24 CFR
part 235: A homeowner or cooperative
member seeking homeownership assist-
ance (including where the individual
seeks to assume an existing mortgage).

Computer match means the automated
comparison of data bases containing
records about individuals.

Computer matching agreement means
the agreement that describes the re-
sponsibilities and obligations of the
parties participating in a computer
match.

Consent form means any consent form
approved by HUD to be signed by as-
sistance applicants and participants for
the purpose of obtaining income infor-
mation from employers and SWICAs;
return information from the Social Se-
curity Administration (including
wages, net earnings from self-employ-
ment, and payments of retirement in-
come), as referenced at 26 U.S.C.
6103(1)(7)(A); and return information for
unearned income from the Internal
Revenue Service, as referenced at 26
U.S.C. 6103(1)(7)(B). The consent forms
expire after a certain time and may au-
thorize the collection of other informa-
tion from assistance applicants or par-
ticipants to determine eligibility or
level of benefits as provided in
§§813.109, 913.109, and 950.315 of this
title.

Employer Identification Number (EIN)
means the nine-digit taxpayer identi-
fying number that is assigned to an in-
dividual, trust, estate, partnership, as-
sociation, company, or corporation
pursuant to sections 6011(b), or cor-
responding provisions of prior law, or
6109 of the Internal Revenue Code.

Entity applicant. (1) Except as ex-
cluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), and paragraph (2) of this defi-
nition, this term means a partnership,
corporation, or any other association
or entity, other than an individual
owner applicant, that seeks to partici-
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pate as a private owner in any of the
following:

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act;

(ii) The programs in 24 CFR parts 215,
221, or 236; or

(iii) The other mortgage and loan in-
surance programs in 24 CFR parts 201
through 267, except that the term ‘“‘en-
tity applicant”” does not include a
mortgagee or lender.

(2) The term does not include a public
entity, such as a PHA, IHA, or State
Housing Finance Agency.

Federal agency means a department of
the executive branch of the Federal
Government.

Income information means informa-
tion relating to an individual’s income,
including:

(1) All employment income informa-
tion known to current or previous em-
ployers or other income sources that
HUD or the processing entity deter-
mines is necessary for purposes of de-
termining an assistance applicant’s or
participant’s eligibility for, or level of
assistance in, a covered program;

(2) All information about wages, as
defined in the State’s unemployment
compensation law, including any So-
cial Security Number; name of the em-
ployee; quarterly wages of the em-
ployee; and the name, full address,
telephone number, and, when known,
Employer lIdentification Number of an
employer reporting wages under a
State unemployment compensation
law;

(3) With respect to unemployment
compensation:

(i) Whether an individual is receiv-
ing, has received, or has applied for un-
employment compensation;

(ii) The amount of unemployment
compensation the individual is receiv-
ing or is entitled to receive; and

(iii) The period with respect to which
the individual actually received such
compensation;

(4) Unearned IRS income and self-em-
ployment, wages and retirement in-
come as described in the Internal Rev-
enue Code, 26 U.S.C. 6103(1)(7); and

(5) Wage, social security (Title I1),
and supplemental security income
(Title XVI) data obtaied from the So-
cial Security Administration.



Office of the Secretary, HUD

Individual owner applicant. Except as
excluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), or paragraph (2) of this defi-
nition, this term means:

(1) An individual who seeks to par-
ticipate as a private owner in any of:

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act;
or

(i) The programs in 24 CFR parts 215,
221, 235 (without homeownership assist-
ance), or 236, including where the indi-
vidual seeks to assume an existing
mortgage; or

(2) An individual who:

(i) Either: (A) Applies for a mortgage
or loan insured or coinsured under any
of the programs referred to in para-
graph (1)(iii) of the definition of “enti-
ty applicant’ in this section; or

(B) Seeks to assume an existing
mortgage or loan; and

(ii) Intends to hold the mortgaged
property in his or her individual right.

IRS means the Internal Revenue
Service.

Owner means the person or entity (or
employee of an owner) that leases an
assisted dwelling unit to an eligible
family and includes, when applicable, a
mortgagee.

Participant. Except as excluded pursu-
ant to 42 U.S.C. 3543(b) and 3544(a)(2),
this term has the following meaning:

(1) For any program under 24 CFR
part 891, or Section 8 of the 1937 Act: A
family receiving rental assistance
under the program;

(2) For the public housing program: A
family or individual that is assisted
under the program;

(3) For 24 CFR parts 215, 221, 236, and
290: A tenant or qualified tenant under
any of the programs; and

(4) For 24 CFR part 235: A homeowner
or a cooperative member receiving
homeownership assistance.

Processing entity means the person or
entity that, under any of the programs
covered under this subpart B, is respon-
sible for making eligibility and related
determinations and an income reexam-
ination. (In the Section 8 and public
housing programs, the ‘‘processing en-
tity”’ is the ‘“‘responsible entity’’ as de-
fined in §5.100.)

Social Security Number (SSN) means
the nine-digit number that is assigned
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to a person by the Social Security Ad-
ministration and that identifies the
record of the person’s earnings re-
ported to the Social Security Adminis-
tration. The term does not include a
number with a letter as a suffix that is
used to identify an auxiliary bene-
ficiary.

SSA means the Social Security Ad-
ministration.

State Wage Information Collection
Agency (SWICA) means the State agen-
cy, including any Indian tribal agency,
receiving quarterly wage reports from
employers in the State, or an alter-
native system that has been deter-
mined by the Secretary of Labor to be
as effective and timely in providing
employment-related income and eligi-
bility information.

[61 FR 11113, Mar. 18, 1996, as amended at 63
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29,
2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.214 was amended by revising para-
graph (2) in the definitions for ‘‘assistance
applicant” and ‘‘participant’, and by revis-
ing the definition for ‘“‘processing entity”’, ef-
fective Apr. 28, 2000. For the convenience of
the user, the superseded text is set forth as
follows:

§5.214 Definitions.

* * *

Assistance applicant. * * *

(2) For any program under 24 CFR parts
904, 950, and 960: A prospective tenant or
homebuyer seeking the benefit of the pro-
gram.

* *

Participant. * * *
(2) For 24 CFR parts 904, 950, 960: A tenant

or homebuyer under the program;
* * *

* *

Processing entity means the person or enti-
ty that, under any of the programs covered
under this subpart B, is responsible for mak-
ing eligibility and related determinations
and any income reexamination.
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DISCLOSURE AND VERIFICATION OF SoO-
CIAL SECURITY NUMBERS AND EM-
PLOYER IDENTIFICATION NUMBERS FOR
APPLICANTS AND PARTICIPANTS IN
CERTAIN HUD PROGRAMS

§5.216 Disclosure and verification of
Social Security and Employer Iden-
tification Numbers.

(a) Disclosure: assistance applicants.
Each assistance applicant must submit
the following information to the proc-
essing entity when the assistant appli-
cant’s eligibility under the program in-
volved is being determined:

(1)(i) The complete and accurate SSN
assigned to the assistant applicant and
to each member of the assistant appli-
cant’s household who is at least six
years of age; and

(ii) The documentation referred to in
paragraph (f)(1) of this section to verify
each such SSN; or

(2) If the assistance applicant or any
member of the assistance applicant’s
household who is at least six years of
age has not been assigned an SSN, a
certification executed by the indi-
vidual involved that meets the require-
ments of paragraph (j) of this section.

(b) Disclosure: individual owner appli-
cants. Each individual owner applicant
must submit the following information
to the processing entity when the indi-
vidual owner applicant’s eligibility
under the program involved is being de-
termined:

(1)(i) The complete and accurate
SSNs assigned to the individual owner
applicant and to each member of the
individual owner applicant’s household
who will be obligated to pay the debt
evidenced by the mortgage or loan doc-
uments; and

(if) The documentation referred to in
paragraph (f)(1) of this section to verify
the SSNs; or

(2) If any person referred to in para-
graph (b)(1)(i) of this section has not
been assigned an SSN, a certification
executed by the individual involved
that meets the requirements of para-
graph (j) of this section.

(c) Disclosure: certain officials of entity
applicants. As explained more fully in
HUD administrative instructions, each
officer, director, principal stockholder,
or other official of an entity applicant
must submit the following information
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to the processing entity when the enti-
ty applicant’s eligibility under the pro-
gram involved is being determined:

(1) The complete and accurate SSN
assigned to each such individual; and

(2) The documentation referred to in
paragraph (f)(1) of this section to verify
each SSN.

(d) Disclosure: participants—(1) Initial
disclosure. Each participant whose ini-
tial determination of eligibility under
the program involved was begun before
November 6, 1989, must submit the fol-
lowing information to the processing
entity at the next regularly scheduled
income reexamination for the program
involved:

()(A) The complete and accurate
SSN assigned to the participant and to
each member of the participant’s fam-
ily who is at least six years of age; and

(B) The documentation referred to in
paragraph (f)(1) of this section to verify
each such SSN; or

(ii) If the participant or any member
of the participant’s household who is at
least six years of age has not been as-
signed an SSN, a certification executed
by the individual(s) involved that
meets the requirements of paragraph
(J) of this section.

(2) Subsequent disclosure. Once a par-
ticipant has disclosed and verified
every SSN, or submitted any certifi-
cation that an SSN has not been as-
signed, as provided by paragraph (a) of
this section (for an assistance appli-
cant) or paragraph (d)(1) (for a pre-
existing participant) of this section,
the following rules apply:

(i) If the participant’s household adds
a new member who is at least six years
of age, the participant must submit to
the processing entity, at the next in-
terim or regularly scheduled income
reexamination that includes the new
members:

(A) The complete and accurate SSNs
assigned to each new member and the
documentation referred to in para-
graph (f)(1) of this section to verify the
SSNs for each new member; or

(B) If the new member has not been
assigned an SSN, a certification exe-
cuted by the individual involved that
meets the requirements of paragraph
(J) of this section.

(ii) If the participant or any member
of the participant’s household who is at
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least six years of age obtains a pre-
viously undisclosed SSN, or has been
assigned a new SSN, the participant
must submit the following to the proc-
essing entity at the next regularly
scheduled income reexamination:

(A) The complete and accurate SSN
assigned to the participant or house-
hold member involved; and

(B) The documentation referred to in
paragraph (f)(1) of this section to verify
the SSN of each such individual.

(iii) Additional SSN disclosure and
verification requirements, including
the nature of the disclosure and the
verification required and the time and
manner for making the disclosure and
verification, may be specified in ad-
ministrative instructions by:

(A) HUD; and

(B) In the case of the public housing
program or the programs under parts
882 and 887 of this title, the PHA.

(e) Disclosure: entity applicants. Each
entity applicant must submit the fol-
lowing information to the processing
entity when the entity applicant’s eli-
gibility under the program involved is
being determined:

(1) Any complete and accurate EIN
assigned to the entity applicant; and

(2) The documentation referred to in
paragraph (f)(2) of this section to verify
the EIN.

(f) Required documentation—(1) Social
Security Numbers. The documentation
necessary to verify the SSN of an indi-
vidual who is required to disclose his or
her SSN under paragraphs (a) through
(d) of this section is a valid SSN card
issued by the SSA, or such other evi-
dence of the SSN as HUD and, where
applicable, the PHA may prescribe in
administrative instructions.

(2) Employer Identification Numbers.
The documentation necessary to verify
any EIN of an entity applicant that is
required to disclose its EIN under para-
graph (e) of this section is the official,
written communication from the IRS
assigning the EIN to the entity appli-
cant, or such other evidence of the EIN
as HUD may prescribe in administra-
tive instructions.

(g) Special documentation rules for as-
sistance applicants and participants—(1)
Certification of inability to meet docu-
mentation requirements. If an individual
who is required to disclose his or her
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SSN under paragraph (a) (assistance
applicants) of this section or paragraph
(d) (participants) of this section is able
to disclose the SSN, but cannot meet
the documentation requirements of
paragraph (f)(1) of this section, the as-
sistance applicant or participant must
submit to the processing entity the in-
dividual’s SSN and a certification exe-
cuted by the individual that the SSN
submitted has been assigned to the in-
dividual, but that acceptable docu-
mentation to verify the SSN cannot be
provided.

(2) Acceptance or certification by proc-
essing entity. Except as provided by
paragraph (h) of this section, the proc-
essing entity must accept the certifi-
cation referred to in paragraph (g)(1) of
this section and continue to process
the assistant applicant’s or partici-
pant’s eligibility to participate in the
program involved.

(3) Effect on assistance applicants. If
the processing entity determines that
the assistance applicant is otherwise
eligible to participate in the program,
the assistance applicant may not be-
come a participant in the program, un-
less it submits to the processing entity
the documentation required under
paragraph (f)(1) of this section within
the time period specified in paragraph
(g)(5) of this section. During such pe-
riod, the assistance applicant will re-
tain the position that it occupied in
the program at the time the deter-
mination of eligibility was made, in-
cluding its place on any waiting list
maintained for the program, if applica-
ble.

(4) Effect on participants. If the proc-
essing entity determines that the par-
ticipant otherwise continues to be eli-
gible to participate in the program,
participation will continue, provided
that the participant submits to the
processing entity the documentation
required under paragraph (f)(1) of this
section within the time period speci-
fied in paragraph (g)(5) of this section.

(5) Time for submitting documentation.
The time period referred to in para-
graphs (g)(4) and (5) of this section is 60
calendar days from the date on which
the certification referred to in para-
graph (g)(1) of this section is executed,
except that the processing entity may,
in its discretion, extend this period for
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up to an additional 60 days if the indi-
vidual is at least 62 years of age and is
unable to submit the required docu-
mentation within the initial 60-day pe-
riod.

(h) Rejection of documentation or cer-
tification. The processing entity may
reject documentation referred to in
paragraph (f) of this section, or a cer-
tification provided under paragraphs
(@)(2), (b)(2), (d), or (g)(1) of this sec-
tion, only for such reasons as HUD and
the PHA may prescribe in applicable
administrative instructions.

(i) Information on SSNs and EINs. (1)
Information regarding SSNs and SSN
cards may be obtained by contacting
the local SSA Office or consulting the
SSA regulations at 20 CFR chapter 111
(see, particularly, part 422).

(2) Information regarding EINs may
be obtained by contacting the local of-
fice of the IRS or consulting the appro-
priate regulations for the IRS.

() Form and manner of certifications.
The certifications referred to in para-
graphs (a)(2), (b)(2), (d), and (9)(1) of
this section must be in the form and
manner that HUD and the PHA pre-
scribe in applicable administrative in-
structions. If an individual who is re-
quired to execute a certification is less
than 18 years of age, the certification
must be executed by his or her parent
or guardian or, in accordance with ad-
ministrative instructions, by the indi-
vidual or another person.

(Approved by the Office of Management and
Budget under control number 2502-0204)

§5.218 Penalties for failing to disclose
and verify Social Security and Em-
ployer Identification Numbers.

(a) Denial of eligibility: assistance ap-
plicants and individual owner applicants.
The processing entity must deny the
eligibility of an assistance applicant or
individual owner applicant in accord-
ance with the provisions governing the
program involved, if the assistance or
individual owner applicant does not
meet the applicable SSN disclosure,
documentation and verification, and
certification requirements specified in
§5.216.

(b) Denial of eligibility: entity appli-
cants. The processing entity must deny
the eligibility of an entity applicant in
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accordance with the provisions gov-
erning the program involved; if:

(1) The entity applicant does not
meet the applicable EIN disclosure and
verification requirements specified in
§5.216; or

(2) Any of the officials of the entity
applicant referred to in §5.216(c) does
not meet the applicable SSN disclo-
sure, and documentation and
verification requirements specified in
§5.216.

(c) Termination of assistance or ten-
ancy: participants. The processing enti-
ty must terminate the assistance or
tenancy, or both, of a participant, in
accordance with the provisions gov-
erning the program involved, if the
participant does not meet the applica-
ble SSN disclosure, documentation and
verification, and certification require-
ments specified in §5.216.

(d) Cross reference. Individuals should
consult the regulations and adminis-
trative instructions for the programs
covered under this subpart B for fur-
ther information on the use of SSNs
and EINs in determinations regarding
eligibility.

PROCEDURES FOR OBTAINING INCOME IN-
FORMATION ABOUT APPLICANTS AND
PARTICIPANTS

§5.230 Consent by assistance appli-
cants and participants.

(a) Required consent by assistance ap-
plicants and participants. Each member
of the family of an assistance applicant
or participant who is at least 18 years
of age, and each family head and
spouse regardless of age, shall sign one
or more consent forms.

(b) Consent authorization—(1) To whom
and when. The assistance applicant
shall submit the signed consent forms
to the processing entity when eligi-
bility under a covered program is being
determined. A participant shall sign
and submit consent forms at the next
regularly scheduled income reexamina-
tion. Assistance applicants and partici-
pants shall be responsible for the sign-
ing and submitting of consent forms by
each applicable family member.

(2) Subsequent consent forms—special
cases. Participants are required to sign
and submit consent forms at the next
interim or regularly scheduled income
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reexamination under the following cir-
cumstances:

(i) When any person 18 years or older
becomes a member of the family;

(if) When a member of the family
turns 18 years of age; and

(iii) As required by HUD or the PHA
in administrative instructions.

(c) Consent form—contents. The con-
sent form required by this section shall
contain, at a minimum, the following:

(1) A provision authorizing HUD and
PHAs to obtain from SWICAs any in-
formation or materials necessary to
complete or verify the application for
participation and to maintain contin-
ued assistance under a covered pro-
gram; and

(2) A provision authorizing HUD,
PHAs, or the owner responsible for de-
termining eligibility for or the level of
assistance to verify with previous or
current employers income information
pertinent to the assistance applicant’s
or participant’s eligibility for or level
of assistance under a covered program;

(3) A provision authorizing HUD to
request income return information
from the IRS and the SSA for the sole
purpose of verifying income informa-
tion pertinent to the assistance appli-
cant’s or participant’s eligibility or
level of benefits; and

(4) A statement that the authoriza-
tion to release the information re-
quested by the consent form expires 15
months after the date the consent form
is signed.

§5.232 Penalties for failing to sign
consent forms.

(a) Denial or termination of benefits. In
accordance with the provisions gov-
erning the program involved, if the as-
sistance applicant or participant, or
any member of the assistance appli-
cant’s or participant’s family, does not
sign and submit the consent form as re-
quired in §5.230, then:

(1) The processing entity shall deny
assistance to and admission of an as-
sistance applicant;

(2) Assistance to, and the tenancy of,
a participant may be terminated.

(b) Cross references. Individuals should
consult the regulations and adminis-
trative instructions for the programs
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covered under this subpart B for fur-
ther information on the use of income
information in determinations regard-
ing eligibility.

§5.234 Requests for information from

SWICAs and Federal agencies; re-
strictions on use.

(a) Information available from SWICAs
and Federal agencies—to whom and what.
Income information will generally be
obtained through computer matching
agreements between HUD and a SWICA
or Federal agency, or between a PHA
and a SWICA, as described in para-
graph (c) of this section. Certification
that the applicable assistance appli-
cants and participants have signed ap-
propriate consent forms and have re-
ceived the necessary Privacy Act no-
tice is required, as follows:

(1) When HUD requests the computer
match, the processing entity shall cer-
tify to HUD; and

(2) When the PHA requests the com-
puter match, the PHA shall certify to
the SWICA.

(b) Restrictions on use of information.
The restrictions of 42 U.S.C.
3544(c)(2)(A) apply to the use by HUD or
a PHA of income information obtained
from a SWICA. The restrictions of 42
U.S.C. 3544(c)(2)(A) and of 26 U.S.C.
6103(1)(7) apply to the use by HUD or a
PHA of income information obtained
from the IRS or SSA.

(c) Computer matching agreements.
Computer matching agreements shall
specify the purpose and the legal au-
thority for the match, and shall in-
clude a description of the records to be
matched, a statement regarding dis-
position of information generated
through the match, a description of the
administrative and technical safe-
guards to be used in protecting the in-
formation obtained through the match,
a description of the use of records, the
restrictions on duplication and re-
disclosure, a certification, and the
amount that will be charged for proc-
essing a request.

(Approved by the Office of Management and
Budget under control number 2508-0008)
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§5.236 Procedures for termination, de-
nial, suspension, or reduction of as-
sistance based on information ob-
tained from a SWICA or Federal
agency.

(a) Termination, denial, suspension, or
reduction of assistance. The provisions
of 42 U.S.C. 3544(c)(2)(B) and (C) shall
govern the termination, denial, suspen-
sion, or reduction of benefits for an as-
sistance applicant or participant based
on income information obtained from a
SWICA or a Federal agency. Proce-
dures necessary to comply with these
provisions are provided in paragraph
(b) of this section.

(b) Procedures for independent
verification. (1) Any determination or
redetermination of family income
verified in accordance with this para-
graph must be carried out in accord-
ance with the requirements and proce-
dures applicable to the individual cov-
ered program. Independent verification
of information obtained from a SWICA
or a Federal agency may be:

(i) By HUD;

(i) In the case of the public housing
program, by a PHA; or

(iii) In the case of any Section 8 pro-
gram, by a PHA acting as contract ad-
ministrator under an ACC.

(2) Upon receiving income informa-
tion from a SWICA or a Federal agen-
cy, HUD or, when applicable, the PHA
shall compare the information with the
information about a family’s income
that was:

(i) Provided by the assistance appli-
cant or participant to the PHA; or

(ii) Obtained by the owner (or mort-
gagee, as applicable) from the assist-
ance applicant or participant or from
his or her employer.

(3) When the income information re-
veals an employer or other income
source that was not disclosed by the
assistance applicant or participant, or
when the income information differs
substantially from the information re-
ceived from the assistance applicant or
participant or from his or her em-
ployer:

(i) HUD or, as applicable or directed
by HUD, the PHA shall request the un-
disclosed employer or other income
source to furnish any information nec-
essary to establish an assistance appli-
cant’s or participant’s eligibility for or

32

24 CFR Subtitle A (4-1-00 Edition)

level of assistance in a covered pro-
gram. This information shall be fur-
nished in writing, as directed to:

(A) HUD, with respect to programs
under parts 215, 221, 235, 236, or 290 of
this title;

(B) The responsible entity (as defined
in §5.100) in the case of the public hous-
ing program or any Section 8 program.

(C) The owner or mortgagee, as appli-
cable, with respect to the rent supple-
ment, Section 221(d)(3) BMIR, Section
235 homeownership assistance, or Sec-
tion 236 programs.

(ii) HUD or the PHA may verify the
income information directly with an
assistance applicant or participant.
Such verification procedures shall not
include any disclosure of income infor-
mation prohibited under paragraph
(b)(6) of this section.

(4) HUD and the PHA shall not be re-
quired to pursue these verification pro-
cedures when the sums of money at
issue are too small to raise an infer-
ence of fraud or justify the expense of
independent verification and the proce-
dures related to termination, denial,
suspension, or reduction of assistance.

(5) Based on the income information
received from a SWICA or Federal
agency, HUD or the PHA, as appro-
priate, may inform an owner (or mort-
gagee) that an assistance applicant’s or
participant’s eligibility for or level of
assistance is uncertain and needs to be
verified. The owner (or mortgagee)
shall then confirm the assistance appli-
cant’s or participant’s income informa-
tion by checking the accuracy of the
information with the employer or
other income source, or directly with
the family.

(6) Nondisclosure of Income informa-
tion. Neither HUD nor the PHA may
disclose income information obtained
from a SWICA directly to an owner
(unless a PHA is the owner). Disclosure
of income information obtained from
the SSA or IRS is restricted under 26
U.S.C. §6103(1)(7) and 42 U.S.C. 3544.

(c) Opportunity to contest. HUD, the
PHA, or the owner (or mortgagee, as
applicable) shall promptly notify any
assistance applicant or participant in
writing of any adverse findings made
on the basis of the information verified
in accordance with paragraph (b) of
this section. The assistance applicant
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or participant may contest the findings
in the same manner as applies to other
information and findings relating to
eligibility factors under the applicable
program. Termination, denial, suspen-
sion, or reduction of assistance shall be
carried out in accordance with require-
ments and procedures applicable to the
individual covered program, and shall
not occur until the expiration of any
notice period provided by the statute
or regulations governing the program.

[61 FR 11113, Mar. 18, 1996, as amended at 65
FR 16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.236 was amended by revising para-
graphs (b)(1), (b)(3)(i)(B), and (C), effective
Apr. 28, 2000. For the convenience of the user,
the superseded text is set forth as follows:

§5.236 Procedures for termination, denial,
suspension, or reduction of assistance
based on information obtained from a
SWICA or Federal agency.

* * * * *

(b) * * * (1) Any determination or redeter-
mination of family income made on the basis
of information verified in accordance with
paragraph (b) of this section shall be carried
out in accordance with the requirements and
procedures applicable to the individual cov-
ered program. Independent verification of in-
formation obtained from a SWICA or a Fed-
eral agency may be:

(i) By HUD; and

(ii) By a HA, when the benefit to be pro-
vided to the assistance applicant or partici-
pant is under a program in parts 880, 882, 886,
887, 891, 904, 950, or 960 of this title, including
when the HA is the contract administrator
for the owner.

*

(3) * k *

(i) * * *

(B) The HA, with respect to programs
under parts 880, 882, 886, 887, 891, 904, 950, or
960 of this title for which the HA is respon-
sible for determining eligibility or level of
benefits; or

(C) The owner (or mortgagee, as applica-
ble), with respect to programs under parts
215, 221, 235, 236, or 290 of this title, or when
the owner is responsible under parts 880, 882,
886, 887, 891, 904, 950, or 960 of this title for de-
termining eligibility or the level of assist-
ance; or
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§5.238 Criminal and civil penalties.

Persons who violate the provisions of
42 U.S.C. 3544 or 26 U.S.C. 6103(I)(7) with
respect to the use and disclosure of in-
come information may be subject to
civil or criminal penalties under 42
U.S.C. 3544(c)(3), 26 U.S.C. 7213(a), or 18
U.S.C. 1905.

§5.240 Family disclosure of income in-
formation to the responsible entity
and verification.

(a) This section applies to families
that reside in dwelling units with as-
sistance under the public housing pro-
gram, the Section 8 tenant-based as-
sistance programs, or for which
project-based assistance is provided
under the Section 8, Section 202, or
Section 811 program.

(b) The family must promptly furnish
to the responsible entity any letter or
other notice by HUD to a member of
the family that provides information
concerning the amount or verification
of family income.

(c) The responsible entity must
verify the accuracy of the income in-
formation received from the family,
and change the amount of the total
tenant payment, tenant rent or Sec-
tion 8 housing assistance payment, or
terminate assistance, as appropriate,
based on such information.

[65 FR 16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.240 was added, effective Apr. 28,
2000.

Subpart C—Pet Ownership for the
Elderly or Persons With Disabilities

AUTHORITY: 42 U.S.C. 1701r-1 and 3535(d).
GENERAL REQUIREMENTS

§5.300 Purpose.

(@) This subpart implements section
227 of the Housing and Urban-Rural Re-
covery Act of 1983 (12 U.S.C. 1701r-1) as
it pertains to projects for the elderly or
persons with disabilities under:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner;
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(2) Projects assisted under the pro-
grams contained in chapter VIII of this
title 24; and

(3) The public housing program.

(b) [Reserved]

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR
16715, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.300 was amended by revising para-
graph (a)(3), effective Apr. 28, 2000. For the
convenience of the user, the superseded text
is set forth as follows:

§5.300 Purpose.

(a) * * *

(3) The public housing programs adminis-
tered by the Assistant Secretary for Public
and Indian Housing under title | of the
United States Housing Act of 1937 (42 U.S.C.
1437, et seq.). This part does not apply to In-
dian housing administered under title Il of
that Act.

§5.303 Exclusion for animals that as-

sist persons with disabilities.

(a) This subpart C does not apply to
animals that are used to assist persons
with disabilities. Project owners and
PHAs may not apply or enforce any pet
rules developed under this subpart
against individuals with animals that
are used to assist persons with disabil-
ities. This exclusion applies to animals
that reside in projects for the elderly
or persons with disabilities, as well as
to animals that visit these projects.

(1) A project owner may require resi-
dent animals to qualify for this exclu-
sion. Project owners must grant this
exclusion if:

(i) The tenant or prospective tenant
certifies in writing that the tenant or a
member of his or her family is a person
with a disability;

(ii) The animal has been trained to
assist persons with that specific dis-
ability; and

(iii) The animal actually assists the
person with a disability.

(2) [Reserved]

(b) Nothing in this subpart C:

(1) Limits or impairs the rights of
persons with disabilities;

(2) Authorizes project owners or
PHAs to limit or impair the rights of
persons with disabilities; or

(3) Affects any authority that project
owners or PHAs may have to regulate
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animals that assist persons with dis-
abilities, under Federal, State, or local
law.

§5.306 Definitions.

Common household pet means:

(1) For purposes of Housing programs:
A domesticated animal, such as a dog,
cat, bird, rodent (including a rabbit),
fish, or turtle, that is traditionally
kept in the home for pleasure rather
than for commercial purposes. Com-
mon household pet does not include
reptiles (except turtles). If this defini-
tion conflicts with any applicable
State or local law or regulation defin-
ing the pets that may be owned or kept
in dwelling accommodations, the State
or local law or regulation shall apply.
This definition shall not include ani-
mals that are used to assist persons
with disabilities.

(2) For purposes of Public Housing pro-
grams: PHAs may define the term
““‘common household pet’ under §5.318.

Elderly or disabled family means:

(1) For purposes of Housing programs:
An elderly person, a person with a dis-
ability, or an elderly or disabled family
for purposes of the program under
which a project for the elderly or per-
sons with disabilities is assisted or has
its mortgage insured.

(2) For purposes of Public Housing pro-
grams: (i) An elderly person, a person
with a disability, or an elderly or dis-
abled family as defined in §5.403 in sub-
part A of this part.

(ii) [Reserved]

Housing programs means:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner; and

(2) The programs contained in chap-
ter VIII of this title 24 that assist rent-
al projects that meet the definition of
project for the elderly or persons with
disabilities in this subpart C.

Project for the elderly or persons with
disabilities means:

(1) For purposes of Housing programs:
(i) A specific rental or cooperative mul-
tifamily property that, unless cur-
rently owned by HUD, is subject to a
first mortgage, and:

(A) That is assisted under statutory
authority identified by HUD through
notice;
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(B) That was designated for occu-
pancy by elderly or disabled families
when funds for the project were re-
served, or when the commitment to in-
sure the mortgage was issued or, of not
then so designated, that is designated
for such occupancy in an effective
amendment to the regulatory agree-
ment covering the project, made pursu-
ant to the project owner’s request, and
that is assisted or insured under one of
the programs identified by HUD
through notice; or

(C) For which preference in tenant
selection is given for all units in the
project to elderly or disabled families
and that is owned by HUD or assisted
under one of the programs identified by
HUD through notice.

(i) This term does not include health
and care facilities that have mortgage
insurance under the National Housing
Act. This term also does not include
any of the project owner’s other prop-
erty that does not meet the criteria
contained in any one of paragraphs
(1)(i)(A) through (C) of this definition,
even if the property is adjacent to or
under joint or common management
with such specific property.

(2) For purposes of Public Housing pro-
grams: Any project assisted under title
| of the United States Housing Act of
1937 (other than under section 8 or 17 of
the Act), including any building within
a mixed-use project, that was des-
ignated for occupancy by the elderly or
persons with disabilities at its incep-
tion or, although not so designated, for
which the PHA gives preference in ten-
ant selection (with HUD approval) for
all units in the project (or for a build-
ing within a mixed-use project) to el-
derly or disabled families. For purposes
of this part, this term does not include
projects assisted the Low-Rent Housing
Homeownership Opportunity program
or under title Il of the United States
Housing Act of 1937.

Project owner means an owner (in-
cluding HUD, where HUD is the owner)
or manager of a project for the elderly
or persons with disabilities, or an
agent authorized to act for an owner or
manager of such housing.

Public Housing Agency (PHA) is de-
fined in §5.100.

Public Housing programs means the
public housing programs administered
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by the Assistant Secretary for Public
and Indian Housing under title | of the
United States Housing Act of 1937.

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.306 was amended by removing the
definition for ‘““Public Housing programs’,
effective Apr. 28, 2000.

§5.309 Prohibition against discrimina-
tion.

Except as otherwise specifically au-
thorized under this subpart no project
owner or PHA that owns or manages a
project for the elderly or persons with
disabilities may:

(a) As a condition of tenancy or oth-
erwise, prohibit or prevent any tenant
of such housing from owning common
household pets or having such pets liv-
ing in the tenant’s dwelling unit; or

(b) Restrict or discriminate against
any person in connection with admis-
sion to, or continued occupancy of,
such housing by reason of the person’s
ownership of common household pets
or the presence of such pets in the per-
son’s dwelling unit.

§5.312 Notice to tenants.

(a) During the development of pet
rules as described in §§5.353 or 5.380, the
project owner or PHA shall serve writ-
ten notice on all tenants of projects for
the elderly or persons with disabilities
in occupancy at the time of service,
stating that:

(1) Tenants are permitted to own and
keep common household pets in their
dwelling units, in accordance with the
pet rules (if any) promulgated under
this subpart C;

(2) Animals that are used to assist
persons with disabilities are excluded
from the requirements of this subpart
C, as provided in §5.303;

(3) Tenants may, at any time, request
a copy of any current pet rule devel-
oped under this subpart C (as well as
any current proposed rule or proposed
amendment to an existing rule); and

(4) Tenants may request that their
leases be amended under §5.321 to per-
mit common household pets.

(b) The project owner or PHA shall
provide to each applicant for tenancy
when he or she is offered a dwelling
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unit in a project for the elderly or per-
sons with disabilities, the written no-
tice specified in paragraphs (a) (1), (2),
and (3) of this section.

(c) If a PHA chooses not to promul-
gate pet rules, the notice shall be
served within 60 days of the effective
date of this part. PHAs shall serve no-
tice under this section in accordance
with their normal service of notice pro-
cedures.

§5.315 Content of pet rules: General
requirements.

(a) Housing programs. The project
owner shall prescribe reasonable rules
to govern the keeping of common
household pets. The pet rules must in-
clude the mandatory rules described in
§5.350 and may, unless otherwise noted
in this subpart C, include other discre-
tionary provisions as provided in
§5.318.

(b) Public Housing programs. (1) PHAs
may choose not to promulgate rules
governing the keeping of common
household pets or may include rules as
provided in §5.318. PHAs may elect to
include provisions based on those in
§5.350. If they so choose, the PHAs may
modify the provisions in §5.350 in any
manner consistent with this subpart C.

(2) If PHASs choose to promulgate pet
rules, tenants must be permitted to
own and keep pets in their units in ac-
cordance with the terms and conditions
of their leases, the provisions of this
subpart C, and any applicable State or
local law or regulation governing the
owning or keeping of pets in dwelling
accommodations.

(3) PHAs that choose not to promul-
gate pet rules, shall not impose, by
lease modification or otherwise, any
requirement that is inconsistent with
the provisions of this subpart C.

(c) Use of discretion. (1) This subpart C
does not define with specificity the
limits of the project owners’ or PHAs’
discretion to promulgate pet rules.
Where a project owner or PHA has dis-
cretion to prescribe pet rules under
this subpart C, the pet rules should be:

(i) Reasonably related to furthering a
legitimate interest of the project
owner or PHA, such as the owner’s or
PHA'’s interest in providing a decent,
safe, and sanitary living environment
for existing and prospective tenants
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and in protecting and preserving the
physical condition of the project and
the owner’s or PHA'’s financial interest
init; and

(if) Drawn narrowly to achieve the
owner’s or PHA’s legitimate interests,
without imposing unnecessary burdens
and restrictions on pet owners and pro-
spective pet owners.

(2) Where a project owner or PHA has
discretion to prescribe pet rules under
this subpart C, the owner or PHA may
vary the rules’ content among projects
and within individual projects, based
on factors such as the size, type, loca-
tion, and occupancy of the project or
its units, provided that the applicable
rules are reasonable and do not conflict
with any applicable State or local law
or regulation governing the owning or
keeping of pets in dwelling accom-
modations.

(d) Conflict with State or local law. The
pet rules adopted by the project owner
or PHA shall not conflict with applica-
ble State or local law or regulations. If
such a conflict may exist, the State
and local law or regulations shall

apply.

§5.318 Discretionary pet rules.

Pet rules promulgated by project
owners and PHAs may include, but are
not limited to, consideration of the fol-
lowing factors:

(a) Definitions of ‘‘common household
pet”’—(1) For Public Housing programs.
The pet rules established by a PHA
may contain a reasonable definition of
a common household pet.

(2) For Housing programs. Project
owners wishing to define ‘‘common
household pet’ in their pet rules must
use the Housing programs definition of
the term in §5.306.

(b) Density of tenants and pets. (1)(i)
The pet rules established under this
section may take into account tenant
and pet density. The pet rules may
place reasonable limitations on the
number of common household pets that
may be allowed in each dwelling unit.
In the case of group homes, the pet
rules may place reasonable limitations
on the number of common household
pets that may be allowed in each home.

(i) For Housing programs. Under these
rules, project owners may limit the
number of four-legged, warm-blooded
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pets to one pet in each dwelling unit or
group home.

(iii) Other than the limitations de-
scribed in this paragraph (b)(1), the pet
rules may not limit the total number
of pets allowed in the project.

(2) As used in paragraph (b)(1) of this
section, the term ‘“‘group home’’ means:

(i) For purposes of Housing programs. A
small, communal living arrangement
designed specifically for individuals
who are chronically mentally ill, devel-
opmentally disabled, or physically dis-
abled who require a planned program of
continual supportive services or super-
vision (other than continual nursing,
medical or psychiatric care).

(i) For purposes of Public Housing pro-
grams. A dwelling or dwelling unit for
the exclusive residential use of elderly
persons or persons with disabilities
who are not capable of living com-
pletely independently and who require
a planned program of continual sup-
portive services or supervision (other
than continual nursing, medical or psy-
chiatric care).

(c) Pet size and pet type. The pet rules
may place reasonable limitations on
the size, weight, and type of common
household pets allowed in the project.

(d) Potential financial obligations of
tenants—(1) Pet deposits. The pet rules
may require tenants who own or keep
pets in their units to pay a refundable
pet deposit. In the case of project own-
ers, this pet deposit shall be limited to
those tenants who own or keep cats or
dogs in their units. This deposit is in
addition to any other financial obliga-
tion generally imposed on tenants of
the project. The project owner or PHA
may use the pet deposit only to pay
reasonable expenses directly attrib-
utable to the presence of the pet in the
project, including (but not limited to)
the cost of repairs and replacements to,
and fumigation of, the tenant’s dwell-
ing unit and, for project owners, the
cost of animal care facilities under
§5.363. The project owner or PHA shall
refund the unused portion of the pet
deposit to the tenant within a reason-
able time after the tenant moves from
the project or no longer owns or keeps
a pet (or a cat or dog in the case of
project owners) in the dwelling unit.

(2) Housing programs: Maximum pet de-
posit. (i) Pet deposits for the following
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tenants shall not exceed an amount pe-
riodically fixed by HUD through no-
tice.

(A) Tenants whose rents are sub-
sidized (including tenants of a HUD-
owned project, whose rents were sub-
sidized before HUD acquired it) under
one of the programs identified by HUD
through notice.

(B) Tenants who live in a project as-
sisted (including tenants who live in a
HUD-owned project that was assisted
before HUD acquired it) under one of
the programs identified by HUD
through notice.

(C) For all other tenants of projects
for the elderly or persons with disabil-
ities, the pet deposit shall not exceed
one month’s rent at the time the pet is
brought onto the premises.

(if) In establishing the maximum
amount of pet deposit under paragraph
(d)(2)(i) of this section, HUD will con-
sider factors such as:

(A) Projected, estimated expenses di-
rectly attributable to the presence of
pets in the project;

(B) The ability of project owners to
offset such expenses by use of security
deposits or HUD-reimbursable ex-
penses; and

(C) The low income status of tenants
of projects for the elderly or persons
with disabilities.

(iii) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
pet rules shall provide for gradual ac-
cumulation of the deposit by the pet
owner through an initial payment not
to exceed $50 when the pet is brought
onto the premises, and subsequent
monthly payments not to exceed $10
per month until the amount of the de-
posit is reached.

(iv) For pet deposits subject to para-
graphs (d)(2)(i)(B) and (C) of this sec-
tion, the pet rules may provide for
gradual accumulation of the deposit by
the pet owner.

(v) The project owner may (subject to
the HUD-prescribed limits) increase
the amount of the pet deposit by
amending the house pet rules in ac-
cordance with §5.353.

(A) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
house pet rules shall provide for grad-
ual accumulation of any such increase
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not to exceed $10 per month for all de-
posit amounts that are being accumu-
lated.

(B) [Reserved]

(vi) Any pet deposit that is estab-
lished within the parameters set forth
by paragraph (d)(2) of this section shall
be deemed reasonable for purposes of
this subpart C.

(3) Public Housing programs: Maximum
pet deposit. The maximum amount of
pet deposit that may be charged by the
PHA, on a per dwelling unit basis, shall
not exceed the higher of the Total Ten-
ant Payment (as defined in 24 CFR
913.102) or such reasonable fixed
amount as the PHA may require. The
pet rules may permit gradual accumu-
lation of the pet deposit by the pet
owner.

(4) Housing programs: Waste removal
charge. The pet rules may permit the
project owner to impose a separate
waste removal charge of up to five dol-
lars ($5) per occurrence on pet owners
that fail to remove pet waste in accord-
ance with the prescribed pet rules. Any
pet waste removal charge that is with-
in this five dollar ($5) limitation shall
be deemed to be a reasonable amount
for the purposes of this subpart C.

(5) The pet deposit (for Housing and
Public Housing programs) and waste
removal charge (for Housing programs)
are not part of the rent payable by the
tenant. Except as provided in para-
graph (d) of this section for Housing
programs and, paragraph (d) of this
section and 24 CFR 966.4(b) for Public
Housing programs, project owners or
PHAs may not prescribe pet rules that
impose additional financial obligations
on pet owners that are designed to
compensate the project owner or PHA
for costs associated with the presence
of pets in the project, including (but
not limited to) requiring pet owners:

(i) To obtain liability or other insur-
ance to cover damage caused by the
pet;

(ii) To agree to be strictly liable for
all damages caused by the pet where
this liability is not otherwise imposed
by State or local law, or

(iii) To indemnify the project owner
for pet-related litigation and attor-
ney’s fees.

(e) Standards of pet care. The pet rules
may prescribe standards of pet care
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and handling, but must be limited to
those necessary to protect the condi-
tion of the tenant’s unit and the gen-
eral condition of the project premises,
or to protect the health or safety of
present tenants, project employees,
and the public. The pet rules may not
require pet owners to have any pet’s
vocal cords removed. Permitted rules
may:

(1) Bar pets from specified common
areas (such as lobbies, laundry rooms,
and social rooms), unless the exclusion
will deny a pet reasonable ingress and
egress to the project or building.

(2) Require the pet owner to control
noise and odor caused by a pet.

(3) Housing programs: Project owners
may also:

(i) Require pet owners to have their
dogs and cats spayed or neutered; and

(ii) Limit the length of time that a
pet may be left unattended in a dwell-
ing unit.

(f) Pet licensing. The pet rules may re-
quire pet owners to license their pets
in accordance with applicable State
and local laws and regulations. (Fail-
ure of the pet rules to contain this re-
quirement does not relieve the pet
owner of responsibility for complying
with applicable State and local pet li-
censing requirements.)

(g) Public Housing programs: Des-
ignated pet areas. (1) PHAs may des-
ignate buildings, floors of buildings, or
sections of buildings as no-pet areas
where pets generally may not be per-
mitted. Similarly, the pet rules may
designate buildings, floors of buildings,
or sections of buildings for residency
generally by pet-owning tenants. The
PHA may direct such initial tenant
moves as may be necessary to establish
pet and no-pet areas. The PHA may not
refuse to admit (or delay admission of)
an applicant for tenancy on the
grounds that the applicant’s admission
would violate a pet or no-pet area. The
PHA may adjust the pet and no-pet
areas or may direct such additional
moves as may be necessary (or both) to
accommodate such applicants for ten-
ancy or to meet the changing needs of
existing tenants.

(2) Project owners may not designate
pet areas in buildings in their pet
rules.
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(h) Pets temporarily on the premises.
The pet rules may exclude from the
project pets not owned by a tenant that
are to be kept temporarily on the
project premises. For the purposes of
paragraph (h) of this section, pets are
to be kept ‘‘temporarily” if they are to
be kept in the tenant’s dwelling accom-
modations for a period of less than 14
consecutive days and nights. HUD,
however, encourages project owners
and PHAs to permit the use of a vis-
iting pet program sponsored by a hu-
mane society, or other nonprofit orga-
nization.

§5.321 Lease provisions.

(a) Lease provisions. (1) PHAs which
have established pet rules and project
owners shall ensure that the leases for
all tenants of projects for the elderly
or persons with disabilities:

(i) State that tenants are permitted
to keep common household pets in
their dwelling units (subject to the pro-
visions of this subpart and the pet
rules);

(ii) Shall incorporate by reference
the pet rules promulgated by the
project owner or PHA;

(iii) Shall provide that the tenant
agrees to comply with these rules; and

(iv) Shall state that violation of
these rules may be grounds for removal
of the pet or termination of the pet
owner’s tenancy (or both), in accord-
ance with the provisions of this sub-
part and applicable regulations and
State or local law.

(2) [Reserved]

(b) Where a PHA has not established
pet rules, the leases of all tenants of
such projects shall not contain any
provisions prohibiting the owning or
keeping of common household pets, and
shall state that owning and keeping of
such pets will be subject to the general
obligations imposed on the PHA and
tenants in the lease and any applicable
State or local law or regulation gov-
erning the owning or keeping of pets in
dwelling accommodations.

§5.324 Implementation of lease provi-
sions.

The lease for each tenant of a project
for the elderly or persons with disabil-
ities who is admitted on or after the
date on which this subpart C is imple-
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mented shall contain the lease provi-
sions described in §5.321 and, if applica-
ble, §5.360. The lease for each tenant
who occupies a unit in such a project
under lease on the date of implementa-
tion of this part shall be amended to
include the provisions described in
§5.321 and, if applicable, §5.360:

(a) For Housing programs:

(1) Upon renewal of the lease and in
accordance with any applicable regula-
tion; and

(2) When a Housing program tenant
registers a common household pet
under §5.350

(b) For Public Housing programs:

(1) Upon annual reexamination of
tenant income in accordance with any
applicable regulation; and

(2) When a Public Housing program
tenant wishes to own or keep a com-
mon household pet in his or her unit.

§5.327 Nuisance or threat to health or
safety.

Nothing in this subpart C prohibits a
project owner, PHA, or an appropriate
community authority from requiring
the removal of any pet from a project,
if the pet’s conduct or condition is duly
determined to constitute, under the
provisions of State or local law, a nui-
sance or a threat to the health or safe-
ty of other occupants of the project or
of other persons in the community
where the project is located.

PET OWNERSHIP REQUIREMENTS FOR
HOUSING PROGRAMS

§5.3§0 Mandatory pet rules for hous-
ing programs.

Mandatory rules. The project owner
must prescribe the following pet rules:

(@) Inoculations. The pet rules shall
require pet owners to have their pets
inoculated in accordance with State
and local laws.

(b) Sanitary standards. (1) The pet
rules shall prescribe sanitary standards
to govern the disposal of pet waste.
These rules may:

(i) Designate areas on the project
premises for pet exercise and the de-
posit of pet waste;

(ii) Forbid pet owners from exer-
cising their pets or permitting their
pets to deposit waste on the project
premises outside the designated areas;
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(iii) Require pet owners to remove
and properly dispose of all removable
pet waste; and

(iv) Require pet owners to remove
pets from the premises to permit the
pet to exercise or deposit waste, if no
area in the project is designated for
such purposes.

(2) In the case of cats and other pets
using litter boxes, the pet rules may
require the pet owner to change the lit-
ter (but not more than twice each
week), may require pet owners to sepa-
rate pet waste from litter (but not
more than once each day), and may
prescribe methods for the disposal of
pet waste and used litter.

(c) Pet restraint. The pet rules shall
require that all cats and dogs be appro-
priately and effectively restrained and
under the control of a responsible indi-
vidual while on the common areas of
the project.

(d) Registration. (1) The pet rules shall
require pet owners to register their
pets with the project owner. The pet
owner must register the pet before it is
brought onto the project premises, and
must update the registration at least
annually. The project owner may co-
ordinate the annual update with the
annual reexamination of tenant in-
come, if applicable. The registration
must include:

(i) A certificate signed by a licensed
veterinarian or a State or local author-
ity empowered to inoculate animals (or
designated agent of such an authority)
stating that the pet has received all in-
oculations required by applicable State
and local law;

(i) Information sufficient to identify
the pet and to demonstrate that it is a
common household pet; and

(iii) The name, address, and phone
number of one or more responsible par-
ties who will care for the pet if the pet
owner dies, is incapacitated, or is oth-
erwise unable to care for the pet.

(2) The project owner may require
the pet owner to provide additional in-
formation necessary to ensure compli-
ance with any discretionary rules pre-
scribed under §5.318, and shall require
the pet owner to sign a statement indi-
cating that he or she has read the pet
rules and agrees to comply with them.

40

24 CFR Subtitle A (4-1-00 Edition)

(3) The pet rules shall permit the
project owner to refuse to register a
pet if:

(i) The pet is not a common house-
hold pet;

(ii) The keeping of the pet would vio-
late any applicable house pet rule;

(iii) The pet owner fails to provide
complete pet registration information
or fails annually to update the pet reg-
istration; or

(iv) The project owner reasonably de-
termines, based on the pet owner’s hab-
its and practices, that the pet owner
will be unable to keep the pet in com-
pliance with the pet rules and other
lease obligations. The pet’s tempera-
ment may be considered as a factor in
determining the prospective pet own-
er’s ability to comply with the pet
rules and other lease obligations.

(4) The project owner may not refuse
to register a pet based on a determina-
tion that the pet owner is financially
unable to care for the pet or that the
pet is inappropriate, based on the
therapeutic value to the pet owner or
the interests of the property or exist-
ing tenants.

(5) The pet rules shall require the
project owner to notify the pet owner if
the project owner refuses to register a
pet. The notice shall state the basis for
the project owner’s action and shall be
served on the pet owner in accordance
with the requirements of §5.353(f)(1)(i)
or (ii). The notice of refusal to register
a pet may be combined with a notice of
pet violation as required in §5.356.

§5.353 Housing programs: Procedure
for development of pet rules.

(a) General. Project owners shall use
the procedures specified in this section
to promulgate the pet rules referred to
in §§5.318 and 5.350.

(b) Development and notice of proposed
pet rules. Project owners shall develop
proposed rules to govern the owning or
keeping of common household pets in
projects for the elderly or persons with
disabilities. Notice of the proposed pet
rules shall be served on each tenant of
the project as provided in paragraph (f)
of this section. The notice shall:

(1) Include the text of the proposed
rules;
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(2) State that tenants or tenant rep-
resentatives may submit written com-
ments on the rules; and

(3) State that all comments must be
submitted to the project owner no later
than 30 days from the effective date of
the notice of the proposed rules.

(4) The notice may also announce the
date, time, and place for a meeting to
discuss the proposed rules (as provided
in paragraph (c) of this section).

(c) Tenant consultation. Tenants or
tenant representatives may submit
written comments on the proposed pet
rules to the project owner by the date
specified in the notice of proposed
rules. In addition, the owner may
schedule one or more meetings with
tenants during the comment period to
discuss the proposed rules. Tenants and
tenant representatives may make oral
comments on the proposed rules at
these meetings. The project owner
must consider comments made at these
meetings only if they are summarized,
reduced to writing, and submitted to
the project owner before the end of the
comment period.

(d) Development and notice of final pet
rules. The project owner shall develop
the final rules after reviewing tenants’
written comments and written sum-
maries of any owner-tenant meetings.
The project owner may meet with ten-
ants and tenant representatives to at-
tempt to resolve issues raised by the
comments. Subject to this subpart C,
the content of the final pet rules, how-
ever, is within the sole discretion of
the project owner. The project owner
shall serve on each tenant of the
project, a notice of the final pet rules
as provided in paragraph (f) of this sec-
tion. The notice must include the text
of the final pet rules and must specify
the effective date of the final pet rules.

(e) Amendment of pet rules. The
project owner may amend the pet rules
at any time by following the procedure
for the development of pet rules speci-
fied in paragraphs (b) through (d) of
this section.

(f) Service of notice. (1) The project
owner must serve the notice required
under this section by:

(i) Sending a letter by first class
mail, properly stamped and addressed
to the tenant at the dwelling unit, with
a proper return address; or
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(ii) Serving a copy of the notice on
any adult answering the door at the
tenant’s leased dwelling unit, or if no
adult responds, by placing the notice
under or through the door, if possible,
or else by attaching the notice to the
door; or

(iii) For service of notice to tenants
of a high-rise building, posting the no-
tice in at least three conspicuous
places within the building and main-
taining the posted notices intact and in
legible form for 30 days. For purposes
of paragraph (f) of this section, a high-
rise building is a structure that is
equipped with an elevator and has a
common lobby.

(2) For purposes of computing time
periods following service of the notice,
service is effective on the day that all
notices are delivered or mailed, or in
the case of service by posting, on the
day that all notices are initially post-
ed.

§5.356 Housing programs: Pet rule vio-
lation procedures.

(a) Notice of pet rule violation. If a
project owner determines on the basis
of objective facts, supported by written
statements, that a pet owner has vio-
lated a rule governing the owning or
keeping of pets; the project owner may
serve a written notice of pet rule viola-
tion on the pet owner in accordance
with §5.353(f)(1)(i) or (ii). The notice of
pet rule violation must:

(1) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules alleged to be vio-
lated;

(2) State that the pet owner has 10
days from the effective date of service
of the notice to correct the violation
(including, in appropriate cir-
cumstances, removal of the pet) or to
make a written request for a meeting
to discuss the violation;

(3) State that the pet owner is enti-
tled to be accompanied by another per-
son of his or her choice at the meeting;
and

(4) State that the pet owner’s failure
to correct the violation, to request a
meeting, or to appear at a requested
meeting may result in initiation of
procedures to terminate the pet own-
er’s tenancy.
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(b)(1) Pet rule violation meeting. If the
pet owner makes a timely request for a
meeting to discuss an alleged pet rule
violation, the project owner shall es-
tablish a mutually agreeable time and
place for the meeting but no later than
15 days from the effective date of serv-
ice of the notice of pet rule violation
(unless the project owner agrees to a
later date). At the pet rule violation
meeting, the pet owner and project
owner shall discuss any alleged pet rule
violation and attempt to correct it.
The project owner may, as a result of
the meeting, give the pet owner addi-
tional time to correct the violation.

(2) Notice for pet removal. If the pet
owner and project owner are unable to
resolve the pet rule violation at the pet
rule violation meeting, or if the project
owner determines that the pet owner
has failed to correct the pet rule viola-
tion within any additional time pro-
vided for this purpose under paragraph
(b)(1) of this section, the project owner
may serve a written notice on the pet
owner in accordance with §5.353(f)(1) (i)
or (ii) (or at the meeting, if appro-
priate), requiring the pet owner to re-
move the pet. The notice must:

(i) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules that have been
violated;

(ii) State that the pet owner must re-
move the pet within 10 days of the ef-
fective date of service of the notice of
pet removal (or the meeting, if notice
is served at the meeting); and

(iii) State that failure to remove the
pet may result in initiation of proce-
dures to terminate the pet owner’s ten-
ancy.

(c) Initiation of procedures to remove a
pet or terminate the pet owner’s tenancy.
(1) The project owner may not initiate
procedures to terminate a pet owner’s
tenancy based on a pet rule violation,
unless:

(i) The pet owner has failed to re-
move the pet or correct a pet rule vio-
lation within the applicable time pe-
riod specified in this section (including
any additional time permitted by the
owner); and

(ii) The pet rule violation is suffi-
cient to begin procedures to terminate
the pet owner’s tenancy under the
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terms of the lease and applicable regu-
lations.

(2) The project owner may initiate
procedures to remove a pet under §5.327
at any time, in accordance with the
provisions of applicable State or local
law.

§5.359 Housing programs: Rejection of
units by applicants for tenancy.

(@) An applicant for tenancy in a
project for the elderly or persons with
disabilities may reject a unit offered
by a project owner if the unit is in
close proximity to a dwelling unit in
which an existing tenant of the project
owns or keeps a common household
pet. An applicant’s rejection of a unit
under this section shall not adversely
affect his or her application for ten-
ancy in the project, including (but not
limited to) his or her position on the
project waiting list or qualification for
any tenant selection preference.

(b) Nothing in this subpart C imposes
a duty on project owners to provide al-
ternate dwelling units to existing or
prospective tenants because of the
proximity of common household pets
to a particular unit or the presence of
such pets in the project.

§5.360 Housing programs: Additional
lease provisions.

(a) Inspections. In addition to other
inspections permitted under the lease,
the leases for all Housing program ten-
ants of projects for the elderly or per-
sons with disabilities may state that
the project owner may, after reason-
able notice to the tenant and during
reasonable hours, enter and inspect the
premises. The lease shall permit entry
and inspection only if the project
owner has received a signed, written
complaint alleging (or the project
owner has reasonable grounds to be-
lieve) that the conduct or condition of
a pet in the dwelling unit constitutes,
under applicable State or local law, a
nuisance or a threat to the health or
safety of the occupants of the project
or other persons in the community
where the project is located.

(b) Emergencies. (1) If there is no
State or local authority (or designated
agent of such an authority) authorized
under applicable State or local law to
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remove a pet that becomes vicious, dis-
plays symptoms of severe illness, or
demonstrates other behavior that con-
stitutes an immediate threat to the
health or safety of the tenancy as a
whole, the project owner may place a
provision in tenant leases permitting
the project owner to enter the premises
(if necessary), remove the pet, and take
such action with respect to the pet as
may be permissible under State and
local law, which may include placing it
in a facility that will provide care and
shelter for a period not to exceed 30
days.

(2) The lease shall permit the project
owner to enter the premises and re-
move the pet or take such other per-
missible action only if the project
owner requests the pet owner to re-
move the pet from the project imme-
diately, and the pet owner refuses to do
so, or if the project owner is unable to
contact the pet owner to make a re-
moval request. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet. The cost of the animal
care facility shall be paid as provided
in §5.363.

(3) The project owner may place a
provision in tenant leases permitting
the project owner to enter the prem-
ises, remove the pet, and place the pet
in a facility that will provide care and
shelter, in accordance with the provi-
sions of §5.363. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet.

§5.363 Housing programs: Protection
of the pet.

(a) If the health or safety of a pet is
threatened by the death or incapacity
of the pet owner, or by other factors
that render the pet owner unable to
care for the pet, the project owner may
contact the responsible party or par-
ties listed in the pet registration re-
quired under §5.350(d)(2)(iii).

(b) If the responsible party or parties
are unwilling or unable to care for the
pet, or the project owner, despite rea-
sonable efforts, has been unable to con-
tact the responsible party or parties,
the project owner may contact the ap-
propriate State or local authority (or
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designated agent of such an authority)
and request the removal of the pet.

(c) If there is no State or local au-
thority (or designated agent of such an
authority) authorized to remove a pet
under these circumstances and the
project owner has placed a provision in
the lease agreement (as described in
§5.360(c)(2)), the project owner may
enter the pet owner’s unit, remove the
pet, and place the pet in a facility that
will provide care and shelter until the
pet owner or a representative of the pet
owner is able to assume responsibility
for the pet, but not longer than 30 days.

(d) The cost of the animal care facil-
ity provided under this section shall be
borne by the pet owner. If the pet
owner (or the pet owner’s estate) is un-
able or unwilling to pay, the cost of the
animal care facility may be paid from
the pet deposit, if imposed under the
pet rules.

PET OWNERSHIP REQUIREMENTS FOR
PuUBLIC HOUSING PROGRAMS

§5.380 Public housing programs: Pro-
cedure for development of pet
rules.

PHAs that choose to promulgate pet
rules shall consult with tenants of
projects for the elderly or persons with
disabilities administered by them with
respect to their promulgation and sub-
sequent amendment. PHAs shall de-
velop the specific procedures governing
tenant consultation, but these proce-
dures must be designed to give tenants
(or, if appropriate, tenant councils)
adequate opportunity to review and
comment upon the pet rules before
they are issued for effect. PHAs are
solely responsible for the content of
final pet rules, but must give consider-
ation to tenant comments. PHAs shall
send to the responsible HUD field of-
fice, copies of the final (or amended)
pet rules, as well as summaries or cop-
ies of all tenant comments received in
the course of the tenant consultation.

Subpart D—Definitions for Section
8 and Public Housing Assist-
ance Under the United States
Housing Act of 1937

AUTHORITY: 42 U.S.C. 1437a and 3535(d).
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SOURCE: 61 FR 5665, Feb. 13, 1996, unless
otherwise noted.

§5.400 Applicability.

This part applies to public housing
and Section 8 programs.

[61 FR 5665, Feb. 13, 1996, as amended at 65
FR 16715, Mar. 29. 2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.400 was amended after the words
“public housing” by removing the phrase
““(other than Indian housing under 24 CFR
part 950)’, effective Apr. 28, 2000.

§5.403 Definitions.

(a) The terms displaced person, elderly
person, low income family, near-elderly
person, person with disabilities, and very
low income family are defined in section
3(b) of the 1937 Act (42 U.S.C. 1437a(b)).
For purposes of reasonable accommo-
dation and program accessibility for
persons with disabilities, the term
“person with disabilities’”” means ““indi-
vidual with handicaps’ as defined in 24
CFR 8.3.

(b) In addition to the terms listed in
paragraph (a) of this section, the fol-
lowing definitions apply:

Annual contributions contract (ACC)
means the written contract between
HUD and a PHA under which HUD
agrees to provide funding for a program
under the 1937 Act, and the PHA agrees
to comply with HUD requirements for
the program.

Applicant means a person or a family
that has applied for housing assistance.

Disabled family means a family whose
head, spouse, or sole member is a per-
son with disabilities. It may include
two or more persons with disabilities
living together, or one or more persons
with disabilities living with one or
more live-in aides.

Displaced family means a family in
which each member, or whose sole
member, is a person displaced by gov-
ernmental action, or a person whose
dwelling has been extensively damaged
or destroyed as a result of a disaster
declared or otherwise formally recog-
nized pursuant to Federal disaster re-
lief laws.

Elderly family means a family whose
head, spouse, or sole member is a per-
son who is at least 62 years of age. It
may include two or more persons who
are at least 62 years of age living to-
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gether, or one or more persons who are
at least 62 years of age living with one
or more live-in aides.

Family includes but is not limited to:

(1) A family with or without children
(the temporary absence of a child from
the home due to placement in foster
care shall not be considered in deter-
mining family composition and family
size);

(2) An elderly family;

(3) A near-elderly family;

(4) A disabled family;

(5) A displaced family;

(6) The remaining member of a ten-
ant family; and

(7) A single person who is not an el-
derly or displaced person, or a person
with disabilities, or the remaining
member of a tenant family.

Live-in aide means a person who re-
sides with one or more elderly persons,
or near-elderly persons, or persons with
disabilities, and who:

(1) Is determined to be essential to
the care and well-being of the persons;

(2) Is not obligated for the support of
the persons; and

(3) Would not be living in the unit ex-
cept to provide the necessary sup-
portive services.

Near-elderly family means a family
whose head, spouse, or sole member is
a person who is at least 50 years of age
but below the age of 62; or two or more
persons, who are at least 50 years of
age but below the age of 62, living to-
gether; or one or more persons who are
at least 50 years of age but below the
age of 62 living with one or more live-
in aides.

Person with disabilities:

(1) Means a person who:

(i) Has a disability, as defined in 42
U.S.C. 423;

(i) Is determined, pursuant to HUD
regulations, to have a physical, men-
tal, or emotional impairment that:

(A) Is expected to be of long-contin-
ued and indefinite duration;

(B) Substantially impedes his or her
ability to live independently, and

(C) Is of such a nature that the abil-
ity to live independently could be im-
proved by more suitable housing condi-
tions; or

(iii) Has a developmental disability
as defined in 42 U.S.C. 6001.
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(2) Does not exclude persons who
have the disease of acquired immuno-
deficiency syndrome or any conditions
arising from the etiologic agent for ac-
quired immunodeficiency syndrome;

(3) For purposes of qualifying for low-
income housing, does not include a per-
son whose disability is based solely on
any drug or alcohol dependence; and

(4) Means “‘individual with handi-
caps’, as defined in §8.3 of this title,
for purposes of reasonable accommoda-
tion and program accessibility for per-
sons with disabilities.

[61 FR 5665, Feb. 13, 1996, as amended at 63
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29,
2000]

EFFECTIVE DATE NOTE: At 65 FR 16715, Mar.
29, 2000, §5.403 was amended by removing
paragraph (a), by removing the introductory
text of paragraph (b) along with the para-
graph designation, by revising the defini-
tions of “‘disabled family’” and ‘‘elderly fam-
ily”’, and by adding the definition of ‘“‘person
with disabilities”’, effective Apr. 28, 2000. For
the convenience of the user, the superseded
text is set forth as follows:

§5.403 Definitions.

* * * * *

Disabled family means a family whose head,
spouse, or sole member is a person with dis-
abilities; or two or more persons with dis-
abilities living together; or one or more per-
sons with disabilities living with one or more
live-in aides.

* * *

* *

Elderly family means a family whose head,
spouse, or sole member is a person who is at
least 62 years of age; or two or more persons
who are at least 62 years of age living to-
gether; or one or more persons who are at
least 62 years of age living with one or more
live-in aides.

* *

* *

§5.405 Basic eligibility; preference
over single persons; and housing as-

sistance limitation for single per-
sons.

(a) Basic eligibility. An applicant must
meet all of the eligibility requirements
of the housing assistance for which an
application is made in order to obtain
the housing assistance. At a minimum,
the applicant must be a family, and
must be income-eligible. Eligible appli-
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cants include single persons who are
not elderly persons, or displaced per-
sons, or persons with disabilities.

(b) Preference over single persons. An
applicant that is a one- or two-person
elderly, disabled or displaced family,
must be given a preference over an ap-
plicant that is a single person who is
not an elderly or displaced person, or a
person with disabilities, regardless of
the applicant’s Federal or local pref-
erences.

(c) Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, or a
person with disabilities, or the remain-
ing member of a tenant family may not
be provided:

(1) For public housing and other
project-based assistance, a housing
unit with two or more bedrooms; or

(2) For tenant-based assistance, hous-
ing assistance for which the family
unit size as determined by the HA sub-
sidy standard exceeds the one bedroom
level.

(d) This section shall not apply to the
Section 8 Moderate Rehabilitation Pro-
gram for Single Room Occupancy
Dwellings for Homeless Individuals set
forth at 24 CFR part 882, subpart H.

[61 FR 5665, Feb. 13, 1996, as amended at 61
FR 13616, Mar. 27, 1996]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.405 was removed, effective Apr. 28,
2000.

§5.410 Selection preferences.

(a) Applicability. The selection pref-
erences that are described in this part
are applicable to public housing and
housing assisted under the Section 8
Housing Assistance Payments pro-
gram. (Corresponding provisions appli-
cable to the Indian housing program
are found in 24 CFR part 950.) These
preferences are administered by the en-
tity responsible for admission func-
tions in the programs covered (‘“‘re-
sponsible entity’’), i.e., the public hous-
ing agency (‘‘HA’’) in the public hous-
ing and Section 8 Certificate/Voucher
and Moderate Rehabilitation programs
and the owner in all other Section 8
programs.

(b) Types of preference. There are
three types of admission preferences:

(1) ““Federal preferences’” are admis-
sion preferences for three categories of
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families, as prescribed in 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(0)(3),
and 1437f note. Federal preference is
given for selection of families that are:

(i) Involuntarily displaced;

(if) Living in substandard housing
(including families that are homeless
or living in a shelter for the homeless);
or

(iii) Paying more than 50 percent of
family income for rent.

(2) ‘“*“Ranking preferences’ are pref-
erences that may be established by the
responsible entity to use in selecting
among applicants that qualify for fed-
eral preferences.

(3) ‘“‘Local preferences” are pref-
erences for use in selecting among ap-
plicants without regard to their federal
preference status. (See 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(0)(3),
and 1437f note.)

(c) System. In the Section 8 programs
other than the Certificate/VVoucher and
Moderate Rehabilitation programs, the
owner must establish a system for se-
lection of applicants from the waiting
list that includes the following:

(1) How the federal preferences will
be used;

(2) How any ranking preferences will
be used;

(3) How any local preferences will be
used; and

(4) How any residency preference will
be used.

(d) Use of preference in selection proc-
ess—(1) Factors other than federal and
local preferences—(i) Characteristics of
the unit. For developments adminis-
tered under the Section 8 programs and
for public housing, the responsible en-
tity may, in selecting a family for a
particular unit, match other character-
istics of the applicant family with the
type of unit available, e.g., number of
bedrooms. In selection of a family for a
unit that has special accessibility fea-
tures, the responsible entity must give
preference to families that include per-
sons with disabilities who can benefit
from those features of the unit (see 24
CFR 8.27 and 24 CFR 100.202(c)(3)). Also,
in selection of a family for a unit in a
mixed population project, the respon-
sible entity will give preference to el-
derly families and disabled families
(see subpart D of part 960 or §880.612a
or §881.612a of this title).
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(ii) Singles preference. See §5.405.

(2) Local preference admissions. (i)
Local preferences may be adopted or
amended by an HA to respond to local
housing needs and priorities after the
HA has conducted a public hearing.

(i) For Section 8 programs other
than the Section 8 Certificate/Voucher,
Project-Based Certificate, and Mod-
erate Rehabilitation programs oper-
ated under 24 CFR part 982, 983, and 882,
respectively, if the owner wants to use
preferences to select among applicants
without regard to their federal pref-
erence status, it must use the local
preference system adopted for use in
the Section 8 Certificate/VVoucher pro-
grams by the housing agency for the
jurisdiction. If there is more than one
HA for the jurisdiction, the owner shall
use the local preference system of the
HA for the lowest level of government
that has jurisdiction where the project
is located. For the public housing pro-
gram, the HA may use a local pref-
erence system it adopts for that pro-
gram.

(iii) In the Section 8 programs other
than the Certificate/Voucher, Project-
Based Certificate, and Moderate Reha-
bilitation programs operated under 24
CFR parts 982, 983 and 882, respectively,
before an owner implements the HA’s
local preferences, the owner must re-
ceive approval from the HUD Field Of-
fice. HUD shall review these pref-
erences to ensure that they are appli-
cable to any tenant eligibility limita-
tions for the subject housing and that
they are consistent with HUD require-
ments pertaining to nondiscrimination
and the Affirmative Fair Housing Mar-
keting objectives. If HUD determines
that the local preferences are in viola-
tion of those requirements, the owner
will not be permitted to admit appli-
cants on the basis of any local pref-
erences.

(iv) In any year, the number of fami-
lies given preference in admission pur-
suant to a local preference over fami-
lies with a federal preference may not

exceed the local preference limit.
“Local preference limit’” means the
following:

(A) For an HA'’s Section 8 Certificate/
Voucher program operated under 24
CFR part 982, ten percent of annual
waiting list admissions;
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(B) For an HA'’s public housing pro-
gram, fifty percent of annual admis-
sions;

(C) For an HA’s Section 8 Moderate
Rehabilitation program, thirty percent
of annual admissions;

(D) For Section 8 New Construction,
Substantial Rehabilitation, and Loan
Management/Property Disposition
projects, thirty percent of annual ad-
missions to each project; and

(E) For the Section 8 Project-Based
Certificate program, thirty percent of
total annual waiting list admissions to
the HA’s Project-Based Certificate pro-
gram (including admissions pursuant
to 24 CFR 983.203(c)(3)).

(3) Prohibition of preference if applicant
was evicted for drug-related criminal ac-
tivity. With respect to the Section 8
Certificate, Voucher, Loan Manage-
ment, and Property Disposition pro-
grams and the public housing program,
the HA may not give a preference (fed-
eral preference, local preference, or
ranking preference) to an applicant if
any member of the family is a person
who was evicted during the past three
years from housing assisted under a
1937 Housing Act program because of
drug-related criminal activity. How-
ever, the HA may give an admission
preference in any of the following
cases:

(i) If the HA determines that the
evicted person has successfully com-
pleted a rehabilitation program ap-
proved by the HA;

(ii) If the HA determines that the
evicted person clearly did not partici-
pate in or know about the drug-related
criminal activity; or

(iii) If the HA determines that the
evicted person no longer participates in
any drug-related criminal activity.

(4) Retention of federal preference sta-
tus. With respect to determining the
preference status of an applicant for
the Section 8 Certificate/VVoucher pro-
grams, an applicant who is receiving
tenant-based assistance under the
HOME program (24 CFR part 92) and an
applicant who resides in public or In-
dian housing of the same HA (and was
on the tenant-based program waiting
list when admitted to the HA’s public
or Indian housing on or after April 26,
1993), the HA determines whether the
applicant qualifies for federal pref-
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erence based on the situation of the ap-
plicant at the time the applicant began
to receive tenant-based assistance
under the HOME program or was ad-
mitted to the HA’s public or Indian
housing program (beginning of initial
public or Indian housing lease).

(e) Income-based admission. (1) In pub-
lic housing, the HA may only give pref-
erence to select a relatively higher in-
come family for admission if the pref-
erence is pursuant to a ‘local pref-
erence’”’ admission. (For other income-
related restrictions on selection, see 24
CFR 913.105.)

(2) In Section 8 programs, the respon-
sible entity may not select a family for
admission in an order different from
the order on the waiting list for the
purpose of selecting a relatively higher
income family for admission.

() Informing applicants about admis-
sion preferences. (1) The responsible en-
tity must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences
(federal preference, ranking preference,
or local preference).

(2) If the responsible entity deter-
mines that the notification to all appli-
cants on a waiting list required by
paragraph (f)(1) of this section is im-
practicable because of the length of the
list, the responsible entity may provide
this notification to fewer than all ap-
plicants on the list at any given time.
The responsible entity must, however,
have notified a sufficient number of ap-
plicants at any given time that, on the
basis of the entity’s determination of
the number of applicants on the wait-
ing list who already claim a federal
preference and the anticipated number
of project admissions:

(i) There is an adequate pool of appli-
cants who are likely to qualify for a
federal preference; and

(ii) It is unlikely that, on the basis of
the responsible entity’s framework for
applying the preferences under para-
graph (c) of this section and the federal
preferences claimed by those already
on the waiting list, any applicant who
has not been so notified would receive
assistance before those who have re-
ceived notification.

(9) Notice and opportunity for a meet-
ing where preference is denied. (1) If the
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responsible entity determines that an
applicant does not qualify for a federal
preference, ranking preference, or local
preference claimed by the applicant,
the responsible entity must promptly
give the applicant written notice of the
determination. The notice must con-
tain a brief statement of the reasons
for the determination, and state that
the applicant has the right to meet
with a representative of the responsible
entity to review the determination.
The meeting may be conducted by any
person or persons designated by the re-
sponsible entity, who may be an officer
or employee of the responsible entity,
including the person who made or re-
viewed the determination or a subordi-
nate employee.

(2) The applicant may exercise other
rights if the applicant believes that the
applicant has been discriminated
against on the basis of race, color, reli-

gion, sex, national origin, age, dis-
ability or familial status.
(h) Residency preferences. A ‘‘resi-

dency preference’” is a preference for
admission of families that reside any-
where in a specified ‘“‘residency pref-
erence area.” A residency preference
may be used as a ranking or local pref-
erence.

(1) Section 8 programs other than Cer-
tificate/Voucher and Project-Based Cer-
tificate. In these developments, local
residency requirements are prohibited.

(2) Section 8 Certificate/Voucher and
Project-Based Certificate programs. Any
residency preference must be approved
by HUD.

(i) A county or municipality may be
used as a residency preference area.

(ii) An area smaller than a county or
municipality may not be used as a resi-
dency preference area.

(3) All projects. With respect to any
residency preference, applicants who
are working or who have been notified
that they are hired to work in the resi-
dency preference area shall be treated
as residents of the residency preference
area. A residency preference may not
be based on how long the applicant has
resided in or worked in the residency
preference area.

(i) Nondiscrimination. (1) Any selec-
tion preferences must be established
and administered in accordance with
the following authorities:
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(i) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d) and the imple-
menting regulations at 24 CFR part 1;

(ii) The Fair Housing Act (42 U.S.C.
3601-3619) and the implementing regula-
tions at 24 CFR parts 100, 108, 109, and
110;

(iii) Executive Order 11063 on Equal
Opportunity in Housing and the imple-
menting regulations at 24 CFR part 107;

(iv) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and the im-
plementing regulations at 24 CFR part
8;

(v) The Age Discrimination Act of
1975 (42 U.S.C. 6101-6107) and the imple-
menting regulations at 24 CFR part 146;
and

(vi) The Americans with Disabilities
Act (42 U.S.C. 12101-12213) to the extent
applicable.

(2) Such preferences also must be
consistent with HUD’s affirmative fair
housing objectives and (where applica-
ble) the owner’s HUD-approved affirma-
tive fair housing marketing plan.

(Approved by the Office of Management and
Budget under OMB control numbers 2577-0105
and 2502-0372)

[61 FR 9041, Mar. 6, 1996, as amended at 62 FR
27125, May 16, 1997]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.410 was removed, effective Apr. 28,
2000.

§5.415 Federal preferences: General.

(a) Definitions. The definitions of
these preference categories stated in
§§5.420, 5.425, and 5.430 must be used by
the responsible entity, except that an
HA may use its own alternative defini-
tions if they have been approved by
HUD.

(b) Ranking preferences: selection
among federal preference holders. The re-
sponsible entity’s system of admin-
istering the federal preferences (its ad-
mission policy, in the case of the Sec-
tion 8 Certificate/Voucher programs)
may provide for use of ranking pref-
erence for selecting among applicants
who qualify for federal preference.

(1) The responsible entity may give
preference to working families—so long
as the prohibition of §5.410 against se-
lection based on income and the non-
discrimination provisions that protect
against discrimination on the basis of
age or disability are not violated. (If a
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responsible entity adopts such a pref-
erence, it may not give greater weight
to an applicant based on the amount of
employment income, and an applicant
household shall be given the benefit of
the preference if the head and spouse,
or sole member, are age 62 or older or
are receiving social security disability,
supplemental security income dis-
ability benefits, or any other payments
based on an individual’s inability to
work.) A responsible entity may give
preference to graduates of, as well as
active participants in, educational and
training programs that are designed to
prepare individuals for the job market.
The responsible entity also may use
the housing agency’s ‘“‘local pref-
erences’”’ for the Section 8 Certificate
and Voucher programs to rank federal
preference holders.

(2) The ranking preferences may give
different weight to the federal pref-
erences, through such means as:

(i) Aggregating the federal pref-
erences (e.g., provide that two federal
preferences outweigh one);

(i) Giving greater weight to holders
of a particular category of federal pref-
erence; or

(iii) Giving greater weight to a fed-
eral preference holder who fits a par-
ticular category of federal preference.

(c) Qualifying for a federal preference—
(1) Certification of preference. An appli-
cant may claim qualification for a fed-
eral preference by certifying to the re-
sponsible entity that the family quali-
fies for federal preference. The respon-
sible entity must accept this certifi-
cation, unless the responsible entity
verifies that the applicant is not quali-
fied for federal preference.

(2) Verification of preference. (i) Before
admitting an applicant on the basis of
a federal preference, the responsible
entity must require the applicant to
provide information needed by the re-
sponsible entity to verify that the ap-
plicant qualifies for a federal pref-
erence because of the applicant’s cur-
rent status. The applicant’s current
status must be determined without re-
gard to whether there has been a
change in the applicant’s qualification
for a federal preference between the
time of application and selection for
admission, including a change from one
federal preference category to another.

49

§5.415

(ii) In the case of Section 8 programs
other than the Section 8 Certificate/
Voucher, Project-Based Certificate,
and Moderate Rehabilitation programs,
the owner must use the verification
procedures specified in §5.420(c) (invol-
untary displacement); §5.425(c) (sub-
standard housing); and §5.430(b) (rent
burden). In the case of the Section 8
Certificate/Voucher, Project-Based Cer-
tificate, and Moderate Rehabilitation
programs and the public housing pro-
gram, the HA may adopt its own
verification procedure.

(iii) Once the responsible entity has
verified an applicant’s qualification for
a federal preference, the responsible
entity need not require the applicant
to provide information needed by the
responsible entity to verify such quali-
fication again unless:

(A) The responsible entity deter-
mines reverification is desirable be-
cause a long time has passed since
verification; or

(B) The responsible entity has rea-
sonable grounds to believe that the ap-
plicant no longer qualifies for a federal
preference.

(3) Effect of current residence in as-
sisted housing. No applicant is to be de-
nied a federal preference for which the
family otherwise qualifies on the basis
that the applicant already resides in
assisted housing; for example, the ac-
tual condition of the housing unit must
be considered, or the possibility of in-
voluntary displacement resulting from
domestic violence must be evaluated.

(d) Approval of special conditions satis-
fying preference definitions. With respect
to Section 8 programs other than the
Section 8 Certificate/Voucher, Project-
Based Certificate and Moderate Reha-
bilitation programs, HUD may specify
additional conditions under which the
federal preferences, as described in
§§5.420, 5.425, and 5.430, can be satisfied.
In such cases, appropriate certification
of qualification must be provided. (See
HUD Handbook 4350.3, which is avail-
able at HUD field offices.)

(Approved by the Office of Management and

Budget under OMB control number 2502-0372
and 2577-0105)

[61 FR 9043, Mar. 6, 1996]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.415 was removed, effective Apr. 28,
2000.
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§5.420 Federal preference: Involun-

tary displacement.

(a) How applicant qualifies for displace-
ment preference. (See §5.415(a)(2) and
(c)(2)(ii) for applicability of this sec-
tion to the Section 8 Certificate/Vouch-
er, Project-Based Certificate, and Mod-
erate Rehabilitation programs and the
public housing program.)

(1) An applicant qualifies for a fed-
eral preference on the basis of involun-
tary displacement if either of the fol-
lowing apply:

(i) The applicant has been involun-
tarily displaced and is not living in
standard, permanent replacement
housing; or

(i) The applicant will be involun-
tarily displaced within no more than
six months from the date of preference
status certification by the family or
verification by the responsible entity.

(2)(i) ‘*Standard, permanent replace-
ment housing”’ is housing:

(A) That is decent, safe, and sanitary;

(B) That is adequate for the family
size; and

(C) That the family is occupying pur-
suant to a lease or occupancy agree-
ment.

(if) “*Standard, permanent replace-
ment housing’’ does not include:

(A) Transient facilities, such as mo-
tels, hotels, or temporary shelters for
victims of domestic violence or home-
less families; or

(B) In the case of domestic violence,
the housing unit in which the applicant
and the applicant’s spouse or other
member of the household who engages
in such violence live.

(b) Meaning of involuntary displace-
ment. An applicant is or will be invol-
untarily displaced if the applicant has
vacated or will have to vacate the unit
where the applicant lives because of
one or more of the following:

(1) Displacement by disaster. An appli-
cant’s unit is uninhabitable because of
a disaster, such as a fire or flood.

(2) Displacement by government action.
Activity carried on by an agency of the
United States or by any State or local
governmental body or agency in con-
nection with code enforcement or a
public improvement or development
program.
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(3) Displacement by action of housing
owner. (i) Action by a housing owner
forces the applicant to vacate its unit.

(ii) An applicant does not qualify as
involuntarily displaced because action
by a housing owner forces the appli-
cant to vacate its unit unless:

(A) The applicant cannot control or
prevent the owner’s action;

(B) The owner action occurs although
the applicant met all previously im-
posed conditions of occupancy; and

(C) The action taken by the owner is
other than a rent increase.

(iii) To qualify as involuntarily dis-
placed because action by a housing
owner forces the applicant to vacate its
unit, reasons for an applicant’s having
to vacate a housing unit include, but
are not limited to, conversion of an ap-
plicant’s housing unit to non-rental or
non-residential use; closing of an appli-
cant’s housing unit for rehabilitation
or for any other reason; notice to an
applicant that the applicant must va-
cate a unit because the owner wants
the unit for the owner’s personal or
family use or occupancy; sale of a
housing unit in which an applicant re-
sides under an agreement that the unit
must be vacant when possession is
transferred; or any other legally au-
thorized act that results or will result
in the withdrawal by the owner of the
unit or structure from the rental mar-
ket.

(iv) Such reasons do not include the
vacating of a unit by a tenant as a re-
sult of actions taken by the owner be-
cause the tenant refuses:

(A) To comply with HUD program
policies and procedures for the occu-
pancy of under-occupied or over-
crowded units; or

(B) To accept a transfer to another
housing unit in accordance with a
court decree or in accordance with
policies and procedures under a HUD-
approved desegregation plan.

(4) Displacement by domestic violence.
(i) An applicant is involuntarily dis-
placed if:

(A) The applicant has vacated a hous-
ing unit because of domestic violence;
or

(B) The applicant lives in a housing
unit with a person who engages in do-
mestic violence.



Office of the Secretary, HUD

(ii) ““Domestic violence’” means ac-
tual or threatened physical violence di-
rected against one or more members of
the applicant family by a spouse or
other member of the applicant’s house-
hold.

(iii) To qualify as involuntarily dis-
placed because of domestic violence:

(A) The responsible entity must de-
termine, in accordance with HUD’s ad-
ministrative instructions, that the do-
mestic violence occurred recently or is
of a continuing nature; and

(B) The applicant must certify that
the person who engaged in such vio-
lence will not reside with the applicant
family unless the responsible entity
has given advance written approval. If
the family is admitted, the responsible
entity may deny or terminate assist-
ance to the family for breach of this
certification.

(5) Displacement to avoid reprisals. (i)
An applicant family is involuntarily
displaced if:

(A) Family members provided infor-
mation on criminal activities to a law
enforcement agency; and

(B) Based on a threat assessment, a
law enforcement agency recommends
rehousing the family to avoid or mini-
mize a risk of violence against family
members as a reprisal for providing
such information.

(i) The responsible entity may estab-
lish appropriate safeguards to conceal
the identity of families requiring pro-
tection against such reprisals.

(6) Displacement by hate crimes. (i) An
applicant is involuntarily displaced if:

(A) One or more members of the ap-
plicant’s family have been the victim
of one or more hate crimes; and

(B) The applicant has vacated a hous-
ing unit because of such crime, or the
fear associated with such crime has de-
stroyed the applicant’s peaceful enjoy-
ment of the unit.

(ii) ““Hate crime” means actual or
threatened physical violence or intimi-
dation that is directed against a person
or his or her property and that is based
on the person’s race, color, religion,
sex, national origin, handicap, or fa-
milial status.

(iii) The responsible entity must de-
termine, in accordance with HUD’s ad-
ministrative instructions, that the
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hate crime involved occurred recently
or is of a continuing nature.

(7) Displacement by inaccessibility of
unit. An applicant is involuntarily dis-
placed if:

(i) A member of the family has a mo-
bility or other impairment that makes
the person unable to use critical ele-
ments of the unit; and

(ii) The owner is not legally obli-
gated to make the changes to the unit
that would make critical elements ac-
cessible to the disabled person as a rea-
sonable accommodation.

(8) Displacement because of HUD dis-
position of multifamily project. Involun-
tary displacement includes displace-
ment because of disposition of a multi-
family rental housing project by HUD
under section 203 of the Housing and
Community Development Amendments
of 1978.

(¢) Involuntary displacement pref-
erence: Verification. A private owner’s
verification of an applicant’s involun-
tary displacement is established by the
following documentation:

(1) Displacement by disaster. Certifi-
cation, in a form prescribed by the Sec-
retary, from a unit or agency of gov-
ernment that an applicant has been or
will be displaced as a result of a dis-
aster that results in the
uninhabitability of an applicant’s unit.

(2) Displacement by government action.
Certification, in a form prescribed by
the Secretary, from a unit or agency of
government that an applicant has been
or will be displaced by activity carried
on by an agency of the United States
or by any State or local governmental
body or agency in connection with code
enforcement or a public improvement
or development program.

(3) Displacement by owner action. Cer-
tification, in a form prescribed by the
Secretary, from an owner or owner’s
agent that an applicant had to or will
have to vacate a unit by a date certain
because of owner action.

(4) Displacement because of domestic vi-
olence. Certification, in a form pre-
scribed by the Secretary, of displace-
ment because of domestic violence
from the local police department, so-
cial services agency, or court of com-
petent jurisdiction, or a clergyman,
physician, or public or private facility
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that provides shelter or counseling to
the victims of domestic violence.

(5) Displacement to avoid reprisals. A
threat assessment by a law enforce-
ment agency.

(6) Displacement by hate crime. Certifi-
cation by a law enforcement agency or
other reliable information.

(7) Displacement by inaccessibility of
unit. Certification by a health care pro-
fessional that a family member has a
mobility or other impairment that
makes critical elements of the current
unit inaccessible, and statement by the
owner that it is unable to make nec-
essary changes to the unit to make it
accessible.

(8) Displacement by HUD disposition of
multifamily project. Certification by
HUD with respect to the disposition.

[61 FR 9044, Mar. 6, 1996]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.420 was removed, effective Apr. 28,
2000.

§5.425 Federal preference: Sub-
standard housing.
(@) When unit is substandard. (See

§5.415(a)(2) and (c)(2)(ii) for applica-
bility of this section to the Section 8
Certificate/Voucher, Project-Based Cer-
tificate, Moderate Rehabilitation pro-
grams and the public housing pro-
gram.) A unit is substandard if it:

(1) Is dilapidated;

(2) Does not have operable
plumbing;

(3) Does not have a usable flush toilet
inside the unit for the exclusive use of
a family;

(4) Does not have a usable bathtub or
shower inside the unit for the exclusive
use of a family;

(5) Does not have electricity, or has
inadequate or unsafe electrical service;

(6) Does not have a safe or adequate
source of heat;

(7) Should, but does not, have a
kitchen; or

(8) Has been declared unfit for habi-
tation by an agency or unit of govern-
ment.

(b) Other definitions—(1) Dilapidated
unit. A housing unit is dilapidated if:

(i) The unit does not provide safe and
adequate shelter, and in its present
condition endangers the health, safety,
or well-being of a family; or

indoor
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(ii) The unit has one or more critical
defects, or a combination of inter-
mediate defects in sufficient number or
extent to require considerable repair or
rebuilding. The defects may involve
original construction, or they may re-
sult from continued neglect or lack of
repair or from serious damage to the
structure.

(2) Homeless family. (i) An applicant
that is a ‘“homeless family’’ is consid-
ered to be living in substandard hous-
ing.

(i) A “*“homeless family’’ includes:

(A) Any person or family that lacks a
fixed, regular, and adequate nighttime
residence; and

(B) Any person or family that has a
primary nighttime residence that is:

(1) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing);

(2) An institution that provides a
temporary residence for individuals in-
tended to be institutionalized; or

(3) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings.

(iii) A ““homeless family’’ does not in-
clude any person imprisoned or other-
wise detained pursuant to an Act of
Congress or a State law.

(3) Status of SRO housing. In deter-
mining whether an individual living in
single room occupancy (SRO) housing
qualifies for federal preference, SRO
housing is not considered substandard
solely because it does not contain sani-
tary or food preparation facilities.

(c) Substandard housing preference:
verification. The following provisions
are applicable to private owners:

(1) Verification that an applicant is
living in substandard housing consists
of certification, in a form prescribed by
the Secretary, from a unit or agency of
government or from an applicant’s
present landlord that the applicant’s
unit is ‘“‘substandard housing” (as de-
scribed in this section).

(2) In the case of a ““homeless family”’
(as  described in this section),
verification consists of certification, in
a form prescribed by the Secretary, of
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this status from a public or private fa-
cility that provides shelter for such in-
dividuals, or from the local police de-
partment or social services agency.

[61 FR 9045, Mar. 6, 1996]
EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.

29, 2000, §5.425 was removed, effective Apr. 28,
2000.

§5.430 Federal preference: Rent bur-
den.

(a) Rent burden preference: how deter-
mined. (See §5.415(a)(2) and (c)(2)(ii) for
applicability of this section to the Section
8 Certificate/Voucher, Project-Based Cer-
tificate, and Moderate Rehabilitation pro-
grams and the public housing program.)

(1) ““Rent burden preference’”” means
the federal preference for admission of
applicants that pay more than 50 per-
cent of family income for rent.

(2) For purposes of determining
whether an applicant qualifies for the
rent burden preference:

(i) “Family income’ means Monthly
Income, as defined in 24 CFR 813.102.

(i) ““Rent”” means:

(A) The actual monthly amount due
under a lease or occupancy agreement
between a family and the family’s cur-
rent landlord; and

(B) For utilities purchased directly
by tenants from utility providers:

(1) The utility allowance for family-
purchased utilities and services that is
used in the HA tenant-based program;
or

(2) If the family chooses, the average
monthly payments that the family ac-
tually made for these utilities and
services for the most recent 12-month
period or, if information is not obtain-
able for the entire period, for an appro-
priate recent period.

(iii) Amounts paid to or on behalf of
a family under any energy assistance
program must be subtracted from the
otherwise applicable rental amount, to
the extent that they are not included
in the family’s income.

(iv) For purposes of the Section 8
Certificate/VVoucher programs, rent for
an applicant who owns a manufactured
home, but rents the space upon which
it is located, includes the monthly pay-
ment to amortize the purchase price of
the home, calculated in accordance
with HUD’s requirements. In addition,
for this program, rent for members of a
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cooperative means the charges under
the occupancy agreement between the
members and the cooperative.

(3) An applicant does not qualify for
a rent burden preference if either of the
following is applicable:

(i) The applicant has been paying
more than 50 percent of income for rent
for less than 90 days.

(if) The applicant is paying more
than 50 percent of family income to
rent a unit because the applicant’s
housing assistance for occupancy of the
unit under any of the following pro-
grams has been terminated because of
the applicant’s refusal to comply with
applicable program policies and proce-
dures on the occupancy of underoccu-
pied and overcrowded units:

(A) The Section 8 programs or public
and Indian housing programs under the
United States Housing Act of 1937,

(B) The rent supplement program
under section 101 of the Housing and
Urban Development Act of 1965; or

(C) Rental assistance payments under
section 236(f)(2) of the National Hous-
ing Act.

(b) Rent burden preference: verification
of income and rent. The owner must
verify that an applicant is paying more
than 50 percent of family income for
rent, as follows:

(1) How to verify income. The owner
must verify a family’s income by using
the standards and procedures that it
uses to verify family income under 24
CFR part 813.

(2) How to verify rent. The owner must
verify the amount due to the family’s
landlord (or cooperative) under the
lease or occupancy agreement:

(i) By requiring the family to furnish
copies of its most recent rental (or co-
operative charges) receipts (which may
include canceled checks or money
order receipts) or a copy of the family’s
current lease or occupancy agreement;
or

(ii) By contacting the landlord (or co-
operative) or its agent directly.

(3) Utilities. To verify the actual
amount that a family paid for utilities
and other housing services, the owner
must require the family to provide cop-
ies of the appropriate bills or receipts,
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or must obtain the information di-
rectly from the utility or service sup-
plier.

[61 FR 9045, Mar. 6, 1996]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.430 was removed, effective Apr. 28,
2000.

Subpart E—Restrictions on
Assistance to Noncitizens

AUTHORITY: 42 U.S.C. 1436a and 3535(d).

§5.500 Applicability.

(a) Covered programs/assistance. This
subpart E implements Section 214 of
the Housing and Community Develop-
ment Act of 1980, as amended (42 U.S.C.
1436a). Section 214 prohibits HUD from
making financial assistance available
to persons who are not in eligible sta-
tus with respect to citizenship or non-
citizen immigration status. This sub-
part E is applicable to financial assist-
ance provided under:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program);

(3) Section 101 of the Housing and
Urban Development Act of 1965 (12
U.S.C. 1701s) (the Rent Supplement
Program); and

(4) The United States Housing Act of
1937 (42 U.S. C. 1437 et seq.) which cov-
ers:

(i) HUD’s Public Housing Programs;

(ii) The Section 8 Housing Assistance
Programs; and

(iii) The Housing Development Grant
Programs (with respect to low income
units only).

(b) Covered individuals and entities—(1)
Covered individuals/persons and families.
The provisions of this subpart E apply
to both applicants for assistance and
persons already receiving assistance
covered under this subpart E.

(2) Covered entities. The provisions of
this subpart E apply to Public Housing
Agencies (PHAs), project (or housing)
owners, and mortgagees under the Sec-
tion 235 Program. The term ‘‘respon-
sible entity” is used in this subpart E
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to refer collectively to these entities,
and is further defined in §5.504.

§5.502 Requirements concerning docu-
ments.

For any notice or document (deci-
sion, declaration, consent form, etc.)
that this subpart E requires the respon-
sible entity to provide to an individual,
or requires the responsible entity to
obtain the signature of an individual,
the responsible entity, where feasible,
must arrange for the notice or docu-
ment to be provided to the individual
in a language that is understood by the
individual if the individual is not pro-
ficient in English. (See 24 CFR 8.6 of
HUD’s regulations for requirements
concerning communications with per-
sons with disabilities.)

§5.504 Definitions.

(@) The definitions 1937 Act, HUD,
Public Housing Agency (PHA), and Sec-
tion 8 are defined in subpart A of this
part.

(b) As used in this subpart E:

Child means a member of the family
other than the family head or spouse
who is under 18 years of age.

Citizen means a citizen or national of
the United States.

Evidence of citizenship or eligible status
means the documents which must be
submitted to evidence citizenship or el-
igible immigration  status. (See
§5.508(b).)

Family has the same meaning as pro-
vided in the program regulations of the
relevant Section 214 covered program.

Head of household means the adult
member of the family who is the head
of the household for purposes of deter-
mining income eligibility and rent.

Housing covered programs means the
following programs administered by
the Assistant Secretary for Housing:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); and

(3) Section 101 of the Housing and
Urban Development Act of 1965 (12
U.S.C. 1701s) (the Rent Supplement
Program).
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INS means the U.S. Immigration and
Naturalization Service.

Mixed family means a family whose
members include those with citizenship
or eligible immigration status, and
those without citizenship or eligible
immigration status.

National means a person who owes
permanent allegiance to the United
States, for example, as a result of birth
in a United States territory or posses-
sion.

Noncitizen means a person who is nei-
ther a citizen nor national of the
United States.

Project owner means the person or en-
tity that owns the housing project con-
taining the assisted dwelling unit.

Public Housing covered programs
means the public housing programs ad-
ministered by the Assistant Secretary
for Public and Indian Housing under
title | of the 1937 Act. This definition
does not encompass HUD’s Indian
Housing programs administered under
title Il of the 1937 Act. Further, this
term does not include those programs
providing assistance under section 8 of
the 1937 Act. (See definition of ‘“‘Sec-
tion 8 Covered Programs’ in this sec-
tion.)

Responsible entity means the person
or entity responsible for administering
the restrictions on providing assistance
to noncitizens with ineligible immigra-
tions status. The entity responsible for
administering the restrictions on pro-
viding assistance to noncitizens with
ineligible immigration status under
the various covered programs is as fol-
lows:

(1) For the Section 235 Program, the
mortgagee.

(2) For Public Housing, the Section 8
Rental Certificate, the Section 8 Rent-
al Voucher, and the Section 8 Moderate
Rehabilitation programs, the PHA ad-
ministering the program under an ACC
with HUD.

(3) For all other Section 8 programs,
the Section 236 Program, and the Rent
Supplement Program, the owner.

Section 8 covered programs means all
HUD programs which assist housing
under Section 8 of the 1937 Act, includ-
ing Section 8-assisted housing for
which loans are made under section 202
of the Housing Act of 1959.
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Section 214 means section 214 of the
Housing and Community Development
Act of 1980, as amended (42 U.S.C.
1436a).

Section 214 covered programs is the col-
lective term for the HUD programs to
which the restrictions imposed by Sec-
tion 214 apply. These programs are set
forth in §5.500.

Tenant means an individual or a fam-
ily renting or occupying an assisted
dwelling unit. For purposes of this sub-
part E, the term tenant will also be
used to include a homebuyer, where ap-
propriate.

§5.506 General provisions.

(a) Restrictions on assistance. Finan-
cial assistance under a Section 214 cov-
ered program is restricted to:

(1) Citizens; or

(2) Noncitizens who have eligible im-
migration status under one of the cat-
egories set forth in Section 214 (see 42
U.S.C. 1436a(a)).

(b) Family eligibility for assistance. (1)
A family shall not be eligible for as-
sistance unless every member of the
family residing in the unit is deter-
mined to have eligible status, as de-
scribed in paragraph (a) of this section,
or unless the family meets the condi-
tions set forth in paragraph (b)(2) of
this section.

(2) Despite the ineligibility of one or
more family members, a mixed family
may be eligible for one of the three
types of assistance provided in §§5.516
and 5.518. A family without any eligible
members and receiving assistance on
June 19, 1995 may be eligible for tem-
porary deferral of termination of as-
sistance as provided in §§5.516 and 5.518.

§5.508 Submission of evidence of citi-
zenship or eligible immigration sta-
tus.

(a) General. Eligibility for assistance
or continued assistance under a Sec-
tion 214 covered program is contingent
upon a family’s submission to the re-
sponsible entity of the documents de-
scribed in paragraph (b) of this section
for each family member. If one or more
family members do not have citizen-
ship or eligible immigration status, the
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family members may exercise the elec-
tion not to contend to have eligible im-
migration status as provided in para-
graph (e) of this section, and the provi-
sions of §§5.516 and 5.518 shall apply.

(b) Evidence of citizenship or eligible
immigration status. Each family mem-
ber, regardless of age, must submit the
following evidence to the responsible
entity.

(1) For U.S. citizens or U.S. nation-
als, the evidence consists of a signed
declaration of U.S. citizenship or U.S.
nationality. The responsible entity
may request verification of the dec-
laration by requiring presentation of a
United States passport or other appro-
priate documentation, as specified in
HUD guidance.

(2) For noncitizens who are 62 years
of age or older or who will be 62 years
of age or older and receiving assistance
under a Section 214 covered program on
September 30, 1996 or applying for as-
sistance on or after that date, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status; and

(ii) Proof of age document.

(3) For all other noncitizens, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status;

(ii) One of the INS documents re-
ferred to in §5.510; and

(iii) A signed verification consent
form.

(c) Declaration. (1) For each family
member who contends that he or she is
a U.S. citizen or a noncitizen with eli-
gible immigration status, the family
must submit to the responsible entity
a written declaration, signed under
penalty of perjury, by which the family
member declares whether he or she is a
U.S. citizen or a noncitizen with eligi-
ble immigration status.

(i) For each adult, the declaration
must be signed by the adult.

(ii) For each child, the declaration
must be signed by an adult residing in
the assisted dwelling unit who is re-
sponsible for the child.

(2) For Housing covered programs: The
written declaration may be incor-
porated as part of the application for
housing assistance or may constitute a
separate document.
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(d) Verification consent form—(1) Who
signs. Each noncitizen who declares eli-
gible immigration status (except cer-
tain noncitizens who are 62 years of age
or older as described in paragraph (b)(2)
of this section) must sign a verification
consent form as follows.

(i) For each adult, the form must be
signed by the adult.

(i) For each child, the form must be
signed by an adult residing in the as-
sisted dwelling unit who is responsible
for the child.

(2) Notice of release of evidence by re-
sponsible entity. The verification con-
sent form shall provide that evidence
of eligible immigration status may be
released by the responsible entity with-
out responsibility for the further use or
transmission of the evidence by the en-
tity receiving it, to:

(i) HUD, as required by HUD; and

(ii) The INS for purposes of
verification of the immigration status
of the individual.

(3) Notice of release of evidence by
HUD. The verification consent form
also shall notify the individual of the
possible release of evidence of eligible
immigration status by HUD. Evidence
of eligible immigration status shall
only be released to the INS for pur-
poses of establishing eligibility for fi-
nancial assistance and not for any
other purpose. HUD is not responsible
for the further use or transmission of
the evidence or other information by
the INS.

(e) Individuals who do not contend that
they have eligible status. If one or more
members of a family elect not to con-
tend that they have eligible immigra-
tion status, and other members of the
family establish their citizenship or el-
igible immigration status, the family
may be eligible for assistance under
§§5.516 and 5.518, or §5.520, despite the
fact that no declaration or documenta-
tion of eligible status is submitted for
one or more members of the family.
The family, however, must identify in
writing to the responsible entity, the
family member (or members) who will
elect not to contend that he or she has
eligible immigration status.

() Notification of requirements of Sec-
tion 214—(1) When notice is to be issued.
Notification of the requirement to sub-
mit evidence of citizenship or eligible
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immigration status, as required by this
section, or to elect not to contend that
one has eligible status as provided by
paragraph (e) of this section, shall be
given by the responsible entity as fol-
lows:

(i) Applicant’s notice. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each applicant at
the time of application for assistance.
Applicants whose applications are
pending on June 19, 1995, shall be noti-
fied of the requirement to submit evi-
dence of eligible status as soon as pos-
sible after June 19, 1995.

(ii) Notice to tenants. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each tenant at
the time of, and together with, the re-
sponsible entity’s notice of regular re-
examination of income, but not later
than one year following June 19, 1995.

(iii) Timing of mortgagor’s notice. A
mortgagor receiving Section 235 assist-
ance must be provided the notification
described in paragraph (f)(1) of this sec-
tion and any additional requirements
imposed under the Section 235 Pro-
gram.

(2) Form and content of notice. The no-
tice shall:

(i) State that financial assistance is
contingent upon the submission and
verification, as appropriate, of evi-
dence of citizenship or eligible immi-
gration status as required by para-
graph (a) of this section;

(ii) Describe the type of evidence
that must be submitted, and state the
time period in which that evidence
must be submitted (see paragraph (g) of
this section concerning when evidence
must be submitted); and

(iii) State that assistance will be pro-
rated, denied or terminated, as appro-
priate, upon a final determination of
ineligibility after all appeals have been
exhausted (see §5.514 concerning INS
appeal, and informal hearing process)
or, if appeals are not pursued, at a time
to be specified in accordance with HUD
requirements. Tenants also shall be in-
formed of how to obtain assistance
under the preservation of families pro-
visions of §§5.516 and 5.518.

(9) When evidence of eligible status is
required to be submitted. The responsible
entity shall require evidence of eligible
status to be submitted at the times
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specified in paragraph (g) of this sec-
tion, subject to any extension granted
in accordance with paragraph (h) of
this section.

(1) Applicants. For applicants, respon-
sible entities must ensure that evi-
dence of eligible status is submitted
not later than the date the responsible
entity anticipates or has knowledge
that verification of other aspects of eli-
gibility for assistance will occur (see
§5.512(a)).

(2) Tenants. For tenants, evidence of
eligible status is required to be sub-
mitted as follows:

(i) For financial assistance under a
Section 214 covered program, with the
exception of Section 235 assistance pay-
ments, the required evidence shall be
submitted at the first regular reexam-
ination after June 19, 1995, in accord-
ance with program requirements.

(ii) For financial assistance in the
form of Section 235 assistance pay-
ments, the mortgagor shall submit the
required evidence in accordance with
requirements imposed under the Sec-
tion 235 Program.

(3) New occupants of assisted units. For
any new occupant of an assisted unit
(e.g., a new family member comes to
reside in the assisted unit), the re-
quired evidence shall be submitted at
the first interim or regular reexamina-
tion following the person’s occupancy.

(4) Changing participation in a HUD
program. Whenever a family applies for
admission to a Section 214 covered pro-
gram, evidence of eligible status is re-
quired to be submitted in accordance
with the requirements of this subpart
unless the family already has sub-
mitted the evidence to the responsible
entity for a Section 214 covered pro-
gram.

(5) One-time evidence requirement for
continuous occupancy. For each family
member, the family is required to sub-
mit evidence of eligible status only one
time during continuously assisted oc-
cupancy under any Section 214 covered
program.

(h) Extensions of time to submit evi-
dence of eligible status—(1) When exten-
sion must be granted. The responsible
entity shall extend the time, provided
in paragraph (g) of this section, to sub-
mit evidence of eligible immigration
status if the family member:
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(i) Submits the declaration required
under §5.508(a) certifying that any per-
son for whom required evidence has not
been submitted is a noncitizen with eli-
gible immigration status; and

(ii) Certifies that the evidence needed
to support a claim of eligible immigra-
tion status is temporarily unavailable,
additional time is needed to obtain and
submit the evidence, and prompt and
diligent efforts will be undertaken to
obtain the evidence.

(2) Thirty-day extension period. Any
extension of time, if granted, shall not
exceed thirty (30) days. The additional
time provided should be sufficient to
allow the individual the time to obtain
the evidence needed. The responsible
entity’s determination of the length of
the extension needed shall be based on
the circumstances of the individual
case.

(3) Grant or denial of extension to be in
writing. The responsible entity’s deci-
sion to grant or deny an extension as
provided in paragraph (h)(1) of this sec-
tion shall be issued to the family by
written notice. If the extension is
granted, the notice shall specify the ex-
tension period granted (which shall not
exceed thirty (30) days). If the exten-
sion is denied, the notice shall explain
the reasons for denial of the extension.

(i) Failure to submit evidence or to es-
tablish eligible status. If the family fails
to submit required evidence of eligible
immigration status within the time pe-
riod specified in the notice, or any ex-
tension granted in accordance with
paragraph (h) of this section, or if the
evidence is timely submitted but fails
to establish eligible immigration sta-
tus, the responsible entity shall pro-
ceed to deny, prorate or terminate as-
sistance, or provide continued assist-
ance or temporary deferral of termi-
nation of assistance, as appropriate, in
accordance with the provisions of
§§5.514, 5.516, and 5.518.

(ii) [Reserved]

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60538, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.510 Documents of eligible immigra-
tion status.

(a) General. A responsible entity shall

request and review original documents

of eligible immigration status. The re-
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sponsible entity shall retain photo-
copies of the documents for its own
records and return the original docu-
ments to the family.

(b) Acceptable evidence of eligible immi-
gration status. Acceptable evidence of
eligible immigration status shall be
the original of a document designated
by INS as acceptable evidence of immi-
gration status in one of the six cat-
egories mentioned in §5.506(a) for the
specific immigration status claimed by
the individual.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.512 Verification of eligible immi-
gration status.

(a) General. Except as described in
paragraph (b) of this section and §5.514,
no individual or family applying for as-
sistance may receive such assistance
prior to the verification of the eligi-
bility of at least the individual or one
family member. Verification of eligi-
bility consistent with §5.514 occurs
when the individual or family members
have submitted documentation to the
responsible entity in accordance with
§5.508.

(b) PHA election to provide assistance
before verification. A PHA that is a re-
sponsible entity under this subpart
may elect to provide assistance to a
family before the verification of the
eligibility of the individual or one fam-
ily member.

(c) Primary verification—(1) Automated
verification system. Primary verification
of the immigration status of the person
is conducted by the responsible entity
through the INS automated system
(INS Systematic Alien Verification for
Entitlements (SAVE)). The INS SAVE
system provides access to names, file
numbers and admission numbers of
noncitizens.

(2) Failure of primary verification to
confirm eligible immigration status. If the
INS SAVE system does not verify eligi-
ble immigration status, secondary
verification must be performed.

(d) Secondary verification—(1) Manual
search of INS records. Secondary
verification is a manual search by the
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INS of its records to determine an indi-
vidual’s immigration status. The re-
sponsible entity must request sec-
ondary verification, within 10 days of
receiving the results of the primary
verification, if the primary verification
system does not confirm eligible immi-
gration status, or if the primary
verification system verifies immigra-
tion status that is ineligible for assist-
ance under a Section 214 covered pro-
gram.

(2) Secondary verification initiated by
responsible entity. Secondary
verification is initiated by the respon-
sible entity forwarding photocopies of
the original INS documents required
for the immigration status declared
(front and back), attached to the INS
document verification request form G-
845S (Document Verification Request),
or such other form specified by the INS
to a designated INS office for review.
(Form G-845S is available from the
local INS Office.)

(3) Failure of secondary verification to
confirm eligible immigration status. If the
secondary verification does not con-
firm eligible immigration status, the
responsible entity shall issue to the
family the notice described in §5.514(d),
which includes notification of the right
to appeal to the INS of the INS finding
on immigration status (see §5.514(d)(4)).

(e) Exemption from liability for INS
verification. The responsible entity
shall not be liable for any action,
delay, or failure of the INS in con-
ducting the automated or manual
verification.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.514 Delay, denial, reduction or ter-
mination of assistance.

(a) General. Assistance to a family
may not be delayed, denied, reduced or
terminated because of the immigration
status of a family member except as
provided in this section.

(b) Restrictions on delay, denial, reduc-
tion or termination of assistance. (1) Re-
strictions on reduction, denial or termi-
nation of assistance for applicants and
tenants. Assistance to an applicant or
tenant shall not be delayed, denied, re-
duced, or terminated, on the basis of
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ineligible immigration status of a fam-
ily member if:

(i) The primary and secondary
verification of any immigration docu-
ments that were timely submitted has
not been completed;

(ii) The family member for whom re-
quired evidence has not been submitted
has moved from the assisted dwelling
unit;

(iii) The family member who is deter-
mined not to be in an eligible immigra-
tion status following INS verification
has moved from the assisted dwelling
unit;

(iv) The INS appeals process under
§5.514(e) has not been concluded;

(v) Assistance is prorated in accord-
ance with §5.520; or

(vi) Assistance for a mixed family is
continued in accordance with §§5.516
and 5.518; or

(vii) Deferral of termination of as-
sistance is granted in accordance with
§§5.516 and 5.518.

(2) Restrictions on delay, denial, reduc-
tion or termination of assistance pending
fair hearing for tenants. In addition to
the factors listed in paragraph (b)(1) of
this section, assistance to a tenant
cannot be delayed, denied, reduced or
terminated until the completion of the
informal hearing described in para-
graph (f) of this section.

(c) Events causing denial or termination
of assistance. (1) General. Assistance to
an applicant shall be denied, and a ten-
ant’s assistance shall be terminated, in
accordance with the procedures of this
section, upon the occurrence of any of
the following events:

(i) Evidence of citizenship (i.e., the
declaration) and eligible immigration
status is not submitted by the date
specified in §5.508(g) or by the expira-
tion of any extension granted in ac-
cordance with §5.508(h);

(ii) Evidence of citizenship and eligi-
ble immigration status is timely sub-
mitted, but INS primary and secondary
verification does not verify eligible im-
migration status of a family member;
and

(A) The family does not pursue INS
appeal or informal hearing rights as
provided in this section; or

(B) INS appeal and informal hearing
rights are pursued, but the final appeal
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against the family member; or

(iii) The responsible entity deter-
mines that a family member has know-
ingly permitted another individual who
is not eligible for assistance to reside
(on a permanent basis) in the public or
assisted housing unit of the family
member. Such termination shall be for
a period of not less than 24 months.
This provision does not apply to a fam-
ily if the ineligibility of the ineligible
individual was considered in calcu-
lating any proration of assistance pro-
vided for the family.

(2) Termination of assisted occupancy.
For termination of assisted occupancy,
see paragraph (i) of this section.

(d) Notice of denial or termination of as-
sistance. The notice of denial or termi-
nation of assistance shall advise the
family:

(1) That financial assistance will be
denied or terminated, and provide a
brief explanation of the reasons for the
proposed denial or termination of as-
sistance;

(2) That the family may be eligible
for proration of assistance as provided
under §5.520;

(3) In the case of a tenant, the cri-
teria and procedures for obtaining re-
lief under the provisions for preserva-
tion of families in §§5.514 and 5.518;

(4) That the family has a right to re-
quest an appeal to the INS of the re-
sults of secondary verification of immi-
gration status and to submit additional
documentation or a written expla-
nation in support of the appeal in ac-
cordance with the procedures of para-
graph (e) of this section;

(5) That the family has a right to re-
quest an informal hearing with the re-
sponsible entity either upon comple-
tion of the INS appeal or in lieu of the
INS appeal as provided in paragraph (f)
of this section;

(6) For applicants, the notice shall
advise that assistance may not be de-
layed until the conclusion of the INS
appeal process, but assistance may be
delayed during the pendency of the in-
formal hearing process.

(e) Appeal to the INS. (1) Submission of
request for appeal. Upon receipt of noti-
fication by the responsible entity that
INS secondary verification failed to
confirm eligible immigration status,
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the responsible entity shall notify the
family of the results of the INS
verification, and the family shall have
30 days from the date of the responsible
entity’s notification, to request an ap-
peal of the INS results. The request for
appeal shall be made by the family
communicating that request in writing
directly to the INS. The family must
provide the responsible entity with a
copy of the written request for appeal
and proof of mailing.

(2) Documentation to be submitted as
part of appeal to INS. The family shall
forward to the designated INS office
any additional documentation or writ-
ten explanation in support of the ap-
peal. This material must include a
copy of the INS document verification
request form G-845S (used to process
the secondary verification request) or
such other form specified by the INS,
and a cover letter indicating that the
family is requesting an appeal of the
INS immigration status verification
results.

(3) Decision by INS—(i) When decision
will be issued. The INS will issue to the
family, with a copy to the responsible
entity, a decision within 30 days of its
receipt of documentation concerning
the family’s appeal of the verification
of immigration status. If, for any rea-
son, the INS is unable to issue a deci-
sion within the 30 day time period, the
INS will inform the family and respon-
sible entity of the reasons for the
delay.

(i) Notification of INS decision and of
informal hearing procedures. When the
responsible entity receives a copy of
the INS decision, the responsible entity
shall notify the family of its right to
request an informal hearing on the re-
sponsible entity’s ineligibility deter-
mination in accordance with the proce-
dures of paragraph (f) of this section.

(4) No delay, denial, reduction, or termi-
nation of assistance until completion of
INS appeal process; direct appeal to INS.
Pending the completion of the INS ap-
peal under this section, assistance may
not be delayed, denied, reduced or ter-
minated on the basis of immigration
status.

() Informal hearing. (1) When request
for hearing is to be made. After notifica-
tion of the INS decision on appeal, or
in lieu of request of appeal to the INS,
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the family may request that the re-
sponsible entity provide a hearing.
This request must be made either with-
in 30 days of receipt of the notice de-
scribed in paragraph (d) of this section,
or within 30 days of receipt of the INS
appeal decision issued in accordance
with paragraph (e) of this section.

(2) Informal hearing procedures—(i)
Tenants assisted under a Section 8 cov-
ered program: For tenants assisted

under a Section 8 covered program, the
procedures for the hearing before the
responsible entity are set forth in:

(A) For Section 8 Moderate Rehabilita-
tion assistance: 24 CFR part 882;

(B) For Section 8 tenant-based assist-
ance: 24 CFR part 982; or

(C) For Section 8 project-based certifi-
cate program: 24 CFR part 983.

(ii) Tenants assisted under any other
Section 8 covered program or a Public
Housing covered program: For tenants
assisted under a Section 8 covered pro-
gram not listed in paragraph (f)(3)(i) of
this section or a Public Housing cov-
ered program, the procedures for the
hearing before the responsible entity
are set forth in 24 CFR part 966.

(iii) Families under Housing covered
programs and applicants for assistance
under all covered programs. For all fami-
lies under Housing covered programs
(applicants as well as tenants already
receiving assistance) and for applicants
for assistance under all covered pro-
grams, the procedures for the informal
hearing before the responsible entity
are as follows:

(A) Hearing before an impartial indi-
vidual. The family shall be provided a
hearing before any person(s) designated
by the responsible entity (including an
officer or employee of the responsible
entity), other than a person who made
or approved the decision under review,
and other than a person who is a subor-
dinate of the person who made or ap-
proved the decision;

(B) Examination of evidence. The fam-
ily shall be provided the opportunity to
examine and copy at the individual’s
expense, at a reasonable time in ad-
vance of the hearing, any documents in
the possession of the responsible entity
pertaining to the family’s eligibility
status, or in the possession of the INS
(as permitted by INS requirements), in-
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cluding any records and regulations
that may be relevant to the hearing;

(C) Presentation of evidence and argu-
ments in support of eligible status. The
family shall be provided the oppor-
tunity to present evidence and argu-
ments in support of eligible status.
Evidence may be considered without
regard to admissibility under the rules
of evidence applicable to judicial pro-
ceedings;

(D) Controverting evidence of the re-
sponsible entity. The family shall be
provided the opportunity to controvert
evidence relied upon by the responsible
entity and to confront and cross-exam-
ine all witnesses on whose testimony
or information the responsible entity
relies;

(E) Representation. The family shall
be entitled to be represented by an at-
torney, or other designee, at the fam-
ily’s expense, and to have such person
make statements on the family’s be-
half;

(F) Interpretive services. The family
shall be entitled to arrange for an in-
terpreter to attend the hearing, at the
expense of the family, or responsible
entity, as may be agreed upon by the
two parties to the proceeding; and

(G) Hearing to be recorded. The family
shall be entitled to have the hearing
recorded by audiotape (a transcript of
the hearing may, but is not required
to, be provided by the responsible enti-
ty).

(3) Hearing decision. The responsible
entity shall provide the family with a
written final decision, based solely on
the facts presented at the hearing,
within 14 days of the date of the infor-
mal hearing. The decision shall state
the basis for the decision.

(g) Judicial relief. A decision against a
family member, issued in accordance
with paragraphs (e) or (f) of this sec-
tion, does not preclude the family from
exercising the right, that may other-
wise be available, to seek redress di-
rectly through judicial procedures.

(h) Retention of documents. The re-
sponsible entity shall retain for a min-
imum of 5 years the following docu-
ments that may have been submitted
to the responsible entity by the family,
or provided to the responsible entity as
part of the INS appeal or the informal
hearing process:
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(1) The application for financial as-
sistance;

(2) The form completed by the family
for income reexamination;

(3) Photocopies of any original docu-
ments (front and back), including
original INS documents;

(4) The signed verification consent
form;

(5) The INS verification results;

(6) The request for an INS appeal;

(7) The final INS determination;

(8) The request for an informal hear-
ing; and

(9) The final informal hearing deci-
sion.

(i) Termination of assisted occupancy.
(1) Under Housing covered programs,
and in the Section 8 covered programs
other than the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
Rehabilitation programs, assisted oc-
cupancy is terminated by:

(i) If permitted under the lease, the
responsible entity notifying the tenant
that because of the termination of as-
sisted occupancy the tenant is required
to pay the HUD-approved market rent
for the dwelling unit.

(i) The responsible entity and tenant
entering into a new lease without fi-
nancial assistance.

(iii) The responsible entity evicting
the tenant. While the tenant continues
in occupancy of the unit, the respon-
sible entity may continue to receive
assistance payments if action to termi-
nate the tenancy under an assisted
lease is promptly initiated and dili-
gently pursued, in accordance with the
terms of the lease, and if eviction of
the tenant is undertaken by judicial
action pursuant to State and local law.
Action by the responsible entity to ter-
minate the tenancy and to evict the
tenant must be in accordance with ap-
plicable HUD regulations and other
HUD requirements. For any jurisdic-
tion, HUD may prescribe a maximum
period during which assistance pay-
ments may be continued during evic-
tion proceedings and may prescribe
other standards of reasonable diligence
for the prosecution of eviction pro-
ceedings.

(2) In the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
Rehabilitation programs, assisted oc-
cupancy is terminated by terminating
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assistance payments. (See provisions of
this section concerning termination of
assistance.) The PHA shall not make
any additional assistance payments to
the owner after the required procedures
specified in this section have been com-
pleted. In addition, the PHA shall not
approve a lease, enter into an assist-
ance contract, or process a portability
move for the family after those proce-
dures have been completed.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.516 Availability of preservation as-
sistance to mixed families and other
families.

(a) Assistance available for tenant
mixed families—(1) General. Preservation
assistance is available to tenant mixed
families, following completion of the
appeals and informal hearing proce-
dures provided in §5.514. There are
three types of preservation assistance:

(i) Continued assistance (see para-
graph (a) of §5.518);

(if) Temporary deferral of termi-
nation of assistance (see paragraph (b)
of §5.518); or

(iii) Prorated assistance (see §5.520, a
mixed family must be provided pro-
rated assistance if the family so re-
quests).

(2) Availability of assistance—(i) For
Housing covered programs: One of the
three types of assistance described is
available to tenant mixed families as-
sisted under a National Housing Act or
1965 HUD Act covered program, depend-
ing upon the family’s eligibility for
such assistance. Continued assistance
must be provided to a mixed family
that meets the conditions for eligi-
bility for continued assistance.

(i) For Section 8 or Public Housing cov-
ered programs. One of the three types of
assistance described may be available
to tenant mixed families assisted under
a Section 8 or Public Housing covered
program.

(b) Assistance available for applicant
mixed families. Prorated assistance is
also available for mixed families apply-
ing for assistance as provided in §5.520.

(c) Assistance available to other families
in occupancy. Temporary deferral of
termination of assistance may be
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available to families receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995, and who have no
members with eligible immigration
status, as set forth in paragraphs (c)(1)
and (2) of this section.

(1) For Housing covered programs:
Temporary deferral of termination of
assistance is available to families as-
sisted under a Housing covered pro-
gram.

(2) For Section 8 or Public Housing cov-
ered programs: The responsible entity
may make temporary deferral of termi-
nation of assistance to families as-
sisted under a Section 8 or Public
Housing covered program.

(d) Section 8 covered programs: Discre-
tion afforded to provide certain family
preservation assistance—(1) Project own-
ers. With respect to assistance under a
Section 8 Act covered program admin-
istered by a project owner, HUD has
the discretion to determine under what
circumstances families are to be pro-
vided one of the two statutory forms of
assistance for preservation of the fam-
ily (continued assistance or temporary
deferral of assistance). HUD is exer-
cising its discretion by specifying the
standards in this section under which a
project owner must provide one of
these two types of assistance to a fam-
ily. However, project owners and PHAs
must offer prorated assistance to eligi-
ble mixed families.

(2) PHAs. The PHA, rather than HUD,
has the discretion to determine the cir-
cumstances under which a family will
be offered one of the two statutory
forms of assistance (continued assist-
ance or temporary deferral of termi-
nation of assistance). The PHA must
establish its own policy and criteria to
follow in making its decision. In estab-
lishing the criteria for granting contin-
ued assistance or temporary deferral of
termination of assistance, the PHA
must incorporate the statutory cri-
teria, which are set forth in paragraphs
(a) and (b) of §5.518. However, the PHA
must offer prorated assistance to eligi-
ble families.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12,
1999]
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§5.518 Types of preservation assist-
ance available to mixed families
and other families.

(a) Continued assistance. (1) General. A
mixed family may receive continued
housing assistance if all of the fol-
lowing conditions are met (a mixed
family assisted under a Housing cov-
ered program must be provided contin-
ued assistance if the family meets the
following conditions):

(i) The family was receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995;

(ii) The family’s head of household or
spouse has eligible immigration status
as described in §5.506; and

(iii) The family does not include any
person (who does not have eligible im-
migration status) other than the head
of household, any spouse of the head of
household, any parents of the head of
household, any parents of the spouse,
or any children of the head of house-
hold or spouse.

(2) Proration of continued assistance. A
family entitled to continued assistance
before November 29, 1996 is entitled to
continued assistance as described in
paragraph (a) of this section. A family
entitled to continued assistance after
November 29, 1996 shall receive pro-
rated assistance as described in §5.520.

(b) Temporary deferral of termination of
assistance—(1) Eligibility for this type of
assistance. If a mixed family qualifies
for prorated assistance (and does not
qualify for continued assistance), but
decides not to accept prorated assist-
ance, or if a family has no members
with eligible immigration status, the
family may be eligible for temporary
deferral of termination of assistance if
necessary to permit the family addi-
tional time for the orderly transition
of those family members with ineli-
gible status, and any other family
members involved, to other affordable
housing. Other affordable housing is
used in the context of transition of an
ineligible family from a rent level that
reflects HUD assistance to a rent level
that is unassisted; the term refers to
housing that is not substandard, that is
of appropriate size for the family and
that can be rented for an amount not
exceeding the amount that the family
pays for rent, including utilities, plus
25 percent.
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(2) Housing covered programs: Condi-
tions for granting temporary deferral of
termination of assistance. The respon-
sible entity shall grant a temporary de-
ferral of termination of assistance to a
mixed family if the family is assisted
under a Housing covered program and
one of the following conditions is met:

(i) The family demonstrates that rea-
sonable efforts to find other affordable
housing of appropriate size have been
unsuccessful (for purposes of this sec-
tion, reasonable efforts include seeking
information from, and pursuing leads
obtained from the State housing agen-
cy, the city government, local news-
papers, rental agencies and the owner);

(if) The vacancy rate for affordable
housing of appropriate size is below
five percent in the housing market for
the area in which the project is lo-
cated; or

(iii) The consolidated plan, as de-
scribed in 24 CFR part 91 and if applica-
ble to the covered program, indicates
that the local jurisdiction’s housing
market lacks sufficient affordable
housing opportunities for households
having a size and income similar to the
family seeking the deferral.

(3) Time limit on deferral period. If
temporary deferral of termination of
assistance is granted, the deferral pe-
riod shall be for an initial period not to
exceed six months. The initial period
may be renewed for additional periods
of six months, but the aggregate defer-
ral period for deferrals provided after
November 29, 1996 shall not exceed a pe-
riod of eighteen months. The aggregate
deferral period for deferrals granted
prior to November 29, 1996 shall not ex-
ceed 3 years. These time periods do not
apply to a family which includes a ref-
ugee under section 207 of the Immigra-
tion and Nationality Act or an indi-
vidual seeking asylum under section
208 of that Act.

(4) Notification requirements for begin-
ning of each deferral period. At the be-
ginning of each deferral period, the re-
sponsible entity must inform the fam-
ily of its ineligibility for financial as-
sistance and offer the family informa-
tion concerning, and referrals to assist
in finding, other affordable housing.

(5) Determination of availability of af-
fordable housing at end of each deferral
period. (i) Before the end of each defer-
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ral period, the responsible entity must
satisfy the applicable requirements of
either paragraph (b)(5)(i)(A) or (B) of
this section. Specifically, the respon-
sible entity must:

(A) For Housing covered programs:
Make a determination that one of the
two conditions specified in paragraph
(b)(2) of this section continues to be
met (note: affordable housing will be
determined to be available if the va-
cancy rate is five percent or greater),
the owner’s knowledge and the tenant’s
evidence indicate that other affordable
housing is available; or

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of
the availability of affordable housing
of appropriate size based on evidence of
conditions which when taken together
will demonstrate an inadequate supply
of affordable housing for the area in
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the
availability of affordable housing, and
on evidence of the tenant family’s ef-
forts to locate such housing.

(i) The responsible entity must also:

(A) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination will be deferred again
(provided that the granting of another
deferral will not result in aggregate de-
ferral periods that exceeds the max-
imum deferral period). This time pe-
riod does not apply to a family which
includes a refugee under section 207 of
the Immigration and Nationality Act
or an individual seeking asylum under
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination of financial assistance will
not be deferred because either granting
another deferral will result in aggre-
gate deferral periods that exceed the
maximum deferral period (unless the
family includes a refugee under section
207 of the Immigration and Nationality
Act or an individual seeking asylum
under section 208 of that Act), or a de-
termination has been made that other
affordable housing is available.
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(c) Option to select proration of assist-
ance at end of deferral period. A family
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of
assistance at the end of the deferral pe-
riod if the family has made a good faith
effort during the deferral period to lo-
cate other affordable housing.

(d) Notification of decision on family
preservation assistance. A responsible
entity shall notify the family of its de-
cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which
must be based on relevant factors. For
tenant families, the notice also shall
inform the family of any applicable ap-
peal rights.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12,
1999]

§5.520 Proration of assistance.

(a) Applicability. This section applies
to a mixed family other than a family
receiving continued assistance, or
other than a family who is eligible for
and requests and receives temporary
deferral of termination of assistance.
An eligible mixed family who requests
prorated assistance must be provided
prorated assistance.

(b) Method of prorating assistance for
Housing covered programs—(1) Proration
under Rent Supplement Program. If the
household participates in the Rent
Supplement Program, the rent supple-
ment paid on the household’s behalf
shall be the rent supplement the house-
hold would otherwise be entitled to,
multiplied by a fraction, the denomi-
nator of which is the number of people
in the household and the numerator of
which is the number of eligible persons
in the household;

(2) Proration under Section 235 Pro-
gram. If the household participates in
the Section 235 Program, the interest
reduction payments paid on the house-
hold’s behalf shall be the payments the
household would otherwise be entitled
to, multiplied by a fraction the denom-
inator of which is the number of people
in the household and the numerator of
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which is the number of eligible persons
in the household;

(3) Proration under Section 236 Program
without the benefit of additional assist-
ance. If the household participates in
the Section 236 Program without the
benefit of any additional assistance,
the household’s rent shall be increased
above the rent the household would
otherwise pay by an amount equal to
the difference between the market rate
rent for the unit and the rent the
household would otherwise pay multi-
plied by a fraction the denominator of
which is the number of people in the
household and the numerator of which
is the number of ineligible persons in
the household;

(4) Proration under Section 236 Program
with the benefit of additional assistance.
If the household participates in the
Section 236 Program with the benefit of
additional assistance under the rent
supplement, rental assistance payment
or Section 8 programs, the household’s
rent shall be increased above the rent
the household would otherwise pay by:

(i) An amount equal to the difference
between the market rate rent for the
unit and the basic rent for the unit
multiplied by a fraction, the denomi-
nator of which is the number of people
in the household, and the numerator of
which is the number of ineligible per-
sons in the household, plus;

(i) An amount equal to the rent sup-
plement, housing assistance payment
or rental assistance payment the
household would otherwise be entitled
to multiplied by a fraction, the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of ineligible per-
sons in the household.

(c) Method of prorating assistance for
Section 8 covered programs—(1) Section 8
assistance other than assistance provided
for a tenancy under the Section 8 Rental
Voucher Program or for an over-FMR ten-
ancy in the Section 8 Rental Certificate
Program. For Section 8 assistance other
than assistance for a tenancy under the
voucher program or an over-FMR ten-
ancy under the certificate program, the
PHA must prorate the family’s assist-
ance as follows:

(i) Step 1. Determine gross rent for
the unit. (Gross rent is contract rent
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plus any allowance for tenant paid util-
ities).

(ii) Step 2. Determine total tenant
payment in accordance with section
5.613(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2),
from amount determined in paragraph
(©@)(), (Step 1).

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step
3) by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(v) Prorated housing assistance. The
amount determined in paragraph
(©)(1)(iv), (Step 4) is the prorated hous-
ing assistance payment for a mixed
family.

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment
does not affect contract rent to the
owner. The family must pay as rent the
portion of contract rent not covered by
the prorated housing assistance pay-
ment.

(2) Assistance for a Section 8 voucher
tenancy or over-FMR tenancy. For a ten-
ancy under the voucher program or for
an over-FMR tenancy under the certifi-
cate program, the PHA must prorate
the family’s assistance as follows:

(i) Step 1. Determine the amount of
the pre-proration housing assistance
payment. (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i), (Step 1)
by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(iii) Prorated housing assistance. The
amount determined in paragraph
(©)(2)(ii), (Step 2) is the prorated hous-
ing assistance payment for a mixed
family.

(iv) No effect on rent to owner. Prora-
tion of the housing assistance payment
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does not affect rent to owner. The fam-
ily must pay the portion of rent to
owner not covered by the prorated
housing assistance payment.

(d) Method of prorating assistance for
Public Housing covered programs. The
PHA shall prorate the family’s assist-
ance by:

(1) Step 1. Determining total tenant
payment in accordance with 24 CFR
913.107(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(2) Step 2. Subtracting the total ten-
ant payment from a HUD-supplied
“public housing maximum rent’’ appli-
cable to the unit or the PHA. (This
“maximum rent” shall be determined
by HUD using the 95th percentile rent
for the PHA.) The result is the max-
imum subsidy for which the family
could qualify if all members were eligi-
ble (“‘family maximum subsidy’’).

(3) Step 3. Dividing the family max-
imum subsidy by the number of per-
sons in the family (all persons) to de-
termine the maximum subsidy per each
family member who has citizenship or
eligible immigration status (‘“‘eligible
family member’’). The subsidy per eli-
gible family member is the ‘““‘member
maximum subsidy’’.

(4) Step 4. Multiplying the member
maximum subsidy by the number of
family members who have citizenship
or eligible immigration status (‘‘eligi-
ble family members’’).

(5) Step 5. The product of steps 1
through 4, as set forth in paragraph
(d)(2) of this section is the amount of
subsidy for which the family is eligible
(“‘eligible subsidy’’). The family’s rent
is the “‘public housing maximum rent”
minus the amount of the eligible sub-
sidy.

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR
23853, Apr. 30, 1998; 64 FR 13056, Mar. 16, 1999]

§5.522 Prohibition of assistance to
noncitizen students.

(a) General. The provisions of §§5.516
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is
determined to be a noncitizen student
as in paragraph (c)(2)(A) of Section 214
(42 U.S.C. 1436a(c)(2)(A)). The family of
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a noncitizen student may be eligible
for prorated assistance, as provided in
paragraph (b)(2) of this section.

(b) Family of noncitizen students. (1)
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section
extends to the noncitizen spouse of the
noncitizen student and minor children
accompanying the student or following
to join the student.

(2) The prohibition on providing as-
sistance to a noncitizen student does
not extend to the citizen spouse of the
noncitizen student and the children of
the citizen spouse and noncitizen stu-
dent.

§5.524 Compliance with non-

discrimination requirements.

The responsible entity shall admin-
ister the restrictions on use of assisted
housing by noncitizens with ineligible
immigration status imposed by this
part in conformity with all applicable
nondiscrimination and equal oppor-
tunity requirements, including, but not
limited to, title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d-2000d-5) and
the implementing regulations in 24
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
the implementing regulations in 24
CFR part 8, the Fair Housing Act (42
U.S.C. 3601-3619) and the implementing
regulations in 24 CFR part 100.

§5.526 Protection from liability for re-
sponsible entities and State and
local government agencies and offi-
cials.

(a) Protection from liability for respon-
sible entities. Responsible entities are
protected from liability as set forth in
Section 214(e) (42 U.S.C 1436a(e)).

(b) Protection from liability for State
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for
the design or implementation of the
verification system described in §5.512,
as long as the implementation by the
State and local government agency or
official is in accordance with pre-
scribed HUD rules and requirements.

[64 FR 25732, May 12, 1999]
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§5.528 Liability of ineligible tenants
for reimbursement of benefits.

Where a tenant has received the ben-
efit of HUD financial assistance to
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).

Subpart F—Section 8 and Public
Housing: Family Income and
Family Payment; Occupancy
Requirements for Section 8
Project-Based Assistance

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, and 3535(d).

SOURCE: 61 FR 54498, Oct. 18, 1996, unless
otherwise noted.

§5.601 Purpose and applicability.

This subpart states HUD
ments on these subjects:

(a) Determining annual and adjusted
income of families who apply for or re-
ceive assistance in the Section 8 and
public housing programs;

(b) Determining payments by and
utility reimbursements to families as-
sisted in these programs;

(c) Additional occupancy require-
ments that apply to the Section 8
project-based assistance programs.
These additional requirements con-
cern:

(1) Income-eligibility and income-tar-
geting when a Section 8 owner admits
families to a Section 8 project or unit;

(2) Owner selection preferences;

(3) Owner reexamination of family in-
come and composition.

require-

[65 FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.601 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:
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§5.601 Purpose and applicability.

(a) This subpart establishes definitions and
requirements concerning income limits for
admission, annual income, adjusted income,
total tenant payment, utility allowances and
reimbursements, and reexamination of in-
come and family composition for:

(1) HUD’s public housing programs, includ-
ing its public housing homeownership pro-
grams.

(2) Housing assisted under section 8 of the
United States Housing Act of 1937 (the 1937
Act) (42 U.S.C. 1437f).

(i) Section 5.613 (Total tenant payment)
and the definitions of ‘‘tenant rent” and
““total tenant payment’” found in §5.603 do not
apply to the Section 8 Rental Voucher Pro-
gram.

(ii) Section 5.615 (Utility reimbursement)
and the definition of utility reimbursement
found in §5.603 also do not apply to the Sec-
tion 8 Rental Voucher Program. For the
Voucher Program, in cases where the
amount of the HAP payment exceeds the
rent to owner, the excess will be paid to the
family.

(iii) Section 5.607 (Income limits for admis-
sion) does not apply to the Section 8 Rental
Voucher and Rental Certificate Programs.

(3) Applicants and tenants assisted under
sections 10(c) and 23 of the 1937 Act as in ef-
fect before amendment by the Housing and
Community Development Act of 1974 (42
U.S.C. 1410 and 1421b (1970 ed.)).

(b) This subpart does not apply to HUD’s
Indian housing programs. The analogous rule
that applies to Indian housing is located at
24 CFR part 950.

§5.603 Definitions.

As used in this subpart:

(a) Terms found elsewhere in part 5—(1)
Subpart A. The terms 1937 Act, elderly
person, public housing, public housing
agency (PHA), and Section 8 are defined
in §5.100.

(2) Subpart D. The terms ‘‘disabled
family’’, ‘“‘elderly family”’, “‘family”’,
“live-in aide”, and ‘“‘person with dis-
abilities’” are defined in §5.403.

(b) The following terms shall have
the meanings set forth below:

Adjusted income. See §5.611.

Annual income. See §5.609.

Child care expenses. Amounts antici-
pated to be paid by the family for the
care of children under 13 years of age
during the period for which annual in-
come is computed, but only where such
care is necessary to enable a family
member to actively seek employment,
be gainfully employed, or to further his
or her education and only to the extent
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such amounts are not reimbursed. The
amount deducted shall reflect reason-
able charges for child care. In the case
of child care necessary to permit em-
ployment, the amount deducted shall
not exceed the amount of employment
income that is included in annual in-
come.

Dependent. A member of the family
(except foster children and foster
adults) other than the family head or
spouse, who is under 18 years of age, or
is a person with a disability, or is a
full-time student.

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income
is computed, for attendant care and
auxiliary apparatus for a disabled fam-
ily member and that are necessary to
enable a family member (including the
disabled member) to be employed, pro-
vided that the expenses are neither
paid to a member of the family nor re-
imbursed by an outside source.

Economic self-sufficiency program. Any
program designed to encourage, assist,
train, or facilitate the economic inde-
pendence of HUD-assisted families or
to provide work for such families.
These programs include programs for
job training, employment counseling,
work placement, basic skills training,
education, English proficiency,
workfare, financial or household man-
agement, apprenticeship, and any pro-
gram necessary to ready a participant
for work (including a substance abuse
or mental health treatment program),
or other work activities.

Extremely low income family. A family
whose annual income does not exceed
30 percent of the median income for the
area, as determined by HUD, with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 30
percent of the median income for the
area if HUD finds that such variations
are necessary because of unusually
high or low family incomes.

Full-time student. A person who is at-
tending school or vocational training
on a full-time basis.

Imputed welfare income. See §5.615.

Low income family. A family whose
annual income does not exceed 80 per-
cent of the median income for the area,
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as determined by HUD with adjust-
ments for smaller and larger families,
except that HUD may establish income
ceilings higher or lower than 80 percent
of the median income for the area on
the basis of HUD’s findings that such
variations are necessary because of un-
usually high or low family incomes.

Medical expenses. Medical expenses,
including medical insurance premiums,
that are anticipated during the period
for which annual income is computed,
and that are not covered by insurance.

Monthly adjusted income. One twelfth
of adjusted income.

Monthly income. One twelfth of an-
nual income.

Net family assets. (1) Net cash value
after deducting reasonable costs that
would be incurred in disposing of real
property, savings, stocks, bonds, and
other forms of capital investment, ex-
cluding interests in Indian trust land
and excluding equity accounts in HUD
homeownership programs. The value of
necessary items of personal property
such as furniture and automobiles shall
be excluded.

(2) In cases where a trust fund has
been established and the trust is not
revocable by, or under the control of,
any member of the family or house-
hold, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund shall be counted when deter-
mining annual income under §5.609.

(3) In determining net family assets,
PHASs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant
or tenant for less than fair market
value (including a disposition in trust,
but not in a foreclosure or bankruptcy
sale) during the two years preceding
the date of application for the program
or reexamination, as applicable, in ex-
cess of the consideration received
therefor. In the case of a disposition as
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market
value if the applicant or tenant re-
ceives important consideration not
measurable in dollar terms.

Owner has the meaning provided in
the relevant program regulations. As
used in this subpart, where appro-

69

§5.603

priate, the term ““owner” shall also in-
clude a “‘borrower’ as defined in part
891 of this title.

Tenant rent. The amount payable
monthly by the family as rent to the
unit owner (Section 8 owner or PHA in
public housing). (This term is not used
in the Section 8 voucher program.)

Total tenant payment. See §5.613.

Utility allowance. If the cost of utili-
ties (except telephone) and other hous-
ing services for an assisted unit is not
included in the tenant rent but is the
responsibility of the family occupying
the unit, an amount equal to the esti-
mate made or approved by a PHA or
HUD of the monthly cost of a reason-
able consumption of such utilities and
other services for the unit by an en-
ergy-conservative household of modest
circumstances consistent with the re-
quirements of a safe, sanitary, and
healthful living environment.

Utility reimbursement. The amount, if
any, by which the utility allowance for
a unit, if applicable, exceeds the total
tenant payment for the family occu-
pying the unit. (This definition is not
used in the Section 8 voucher program,
or for a public housing family that is
paying a flat rent.)

Very low income family. A family
whose annual income does not exceed
50 percent of the median family income
for the area, as determined by HUD
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower
than 50 percent of the median income
for the area if HUD finds that such
variations are necessary because of un-
usually high or low family incomes.

Welfare assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local govern-
ments.

Work activities. See definition at sec-
tion 407(d) of the Social Security Act
(42 U.S.C. 607(d)).

[61 FR 54498, Oct. 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.603 was amended by revising para-
graph (a), by removing paragraphs (b) and
(c), and by redesignating paragraph (d) as
paragraph (b); newly designated paragraph
(b) was amended by revising the definitions
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of ““full-time student”, ‘‘tenant rent”, and
“utility reimbursement’’, and by adding defi-
nitions of ‘“‘economic self-sufficiency pro-
gram”, ‘“‘extremely low income family”’,
“imputed welfare income”, ‘“low income
family’, ‘“‘very low income family’”, and
“work activities’”, and in the definition of
““owner’, by removing the phrase ‘24 CFR
part 885" and replacing it with “‘part 891 of
this title”, effective Apr. 28, 2000. For the
convenience of the user, the superseded text
is set forth as follows:

§5.603 Definitions.

* * * * *

(@) The terms elderly person, low-income
family, person with disabilities, State, and very
low-income family are defined in section 3(b)
of the 1937 Act (42 U.S.C. 1437a(b)).

(b) The terms 1937 Act and public housing
agency (PHA) are defined in §5.100.

(c) The terms disabled family, elderly family,
family, and live-in aide are defined in §5.403.

* * * * *

Full-time student. A person who is carrying
a subject load that is considered full-time for
day students under the standards and prac-
tices of the educational institution attended.
An educational institution includes a voca-
tional school with a diploma or certificate
program, as well as an institution offering a
college degree.

* * * * *
Tenant rent. The amount payable monthly
by the family as rent to the PHA or owner,
as applicable. Where all utilities (except
telephone) and other essential housing serv-
ices are supplied by the PHA or owner, ten-
ant rent equals total tenant payment. Where
some or all utilities (except telephone) and
other essential housing services are supplied
by the PHA or owner and the cost thereof is
not included in the amount paid as rent, ten-
ant rent equals total tenant payment less

the utility allowance.
* * *

* *

Utility reimbursement. The amount, if any,
by which the utility allowance for the unit,
if applicable, exceeds the total tenant pay-
ment for the family occupying the unit.

§5.605 Overall income eligibility for
assistance.

No family other than a low-income
family shall be eligible for admission
to a program covered by this part.
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EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.605 was removed, effective Apr. 28,
2000.

§5.607 Income limits for admission.

(a) General—(1) Admission to units
available before October 1, 1981. Not
more than 25 percent of the dwelling
units that were available for occupancy
under Annual Contributions Contracts
(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts taking
effect before October 1, 1981 and that
are leased on or after that date shall be
available for leasing by low-income
families other than very low-income
families. HUD reserves the right to
limit the admission of low-income fam-
ilies other than very low-income fami-
lies to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the dwelling units that ini-
tially become available for occupancy
under Annual Contributions Contracts
(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts on or
after October 1, 1981 shall be available
for leasing by low-income families
other than very low-income families.
Except with the prior approval of HUD
under paragraphs (b) and (c) of this sec-
tion, no low-income family, other than
a very low-income family shall be ad-
mitted to these units.

(b) Request for exception. A request by
a PHA or owner for approval of admis-
sion of low-income families other than
very low-income families to units de-
scribed in paragraph (a)(2) of this sec-
tion must state the basis for requesting
the exception and provide supporting
data. Bases for exceptions that may be
considered include the following:

(1) For Section 8 Programs. (i) Low-in-
come families that would otherwise be
displaced from Section 8 Substantial
Rehabilitation or Moderate Rehabilita-
tion projects;

(ii) Low-income families that are dis-
placed as a result of Rental Rehabilita-
tion or Development activities assisted
under section 17 of the 1937 Act (42
U.S.C. 14370), or as a result of activities
under the Rental Rehabilitation Dem-
onstration Program;

(iii) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a



Office of the Secretary, HUD

project because there is an insufficient
number of potential applicants who are
very low-income families;

(iv) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes, as evidenced in
the application for development. An
application citing this basis should be
supported by evidence that the owner
is pursuing this goal throughout its as-
sisted projects in the community; and

(v) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes, supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103).

(2) For public housing only. (i) Need
for admission of a broader range of ten-
ants to obtain full occupancy;

(ii) Local commitment to attaining
occupancy by families with a broad
range of incomes. An application citing
this basis should be supported by evi-
dence that the PHA is pursuing this
goal throughout its housing program in
the community;

(iii) Need for higher incomes to sus-
tain homeownership eligibility in a
homeownership project; and

(iv) Need to avoid displacing low-in-
come families from a project acquired
by the PHA for rehabilitation.

(c) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD’s sole discretion, and no impli-
cation is intended to be created that
HUD will seek to grant approvals up to
the maximum limits permitted by stat-
ute, nor is any presumption of an enti-
tlement to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers and PHAs at regular intervals. HUD
may withdraw permission to exercise
those exceptions for program appli-
cants at any time that exceptions are
not being used or after a periodic re-
view, based on the findings of the re-
view.

(d) Reporting. PHAs and owners shall
comply with HUD-prescribed reporting
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requirements that will permit HUD to
maintain the reasonably current data
necessary to monitor compliance with
the income eligibility restrictions de-
scribed in paragraph (a) of this section.

(e) Inapplicability to certain scattered
site housing. The income eligibility re-
strictions described in paragraph (a) of
this section do not apply to scattered
site public housing dwelling units sold
or intended to be sold to public housing
tenants under section 5(h) of the 1937
Act (42 U.S.C. 1437c(h)).

(f) Inapplicability to the Section 8 Rent-
al Voucher and Rental Certificate Pro-
grams. The provisions of this section do
not apply to the Section 8 Rental
Voucher and Section 8 Rental Certifi-
cate Programs.

(Approved by the Office of Management and
Budget under Control number 2502-0204.)

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.607 was removed, effective Apr. 28,
2000.

FAMILY INCOME

§5.609 Annual income.

(a) Annual income means all amounts,
monetary or not, which:

(1) Go to, or on behalf of, the family
head or spouse (even if temporarily ab-
sent) or to any other family member;
or

(2) Are anticipated to be received
from a source outside the family dur-
ing the 12-month period following ad-
mission or annual reexamination effec-
tive date; and

(3) Which are not specifically ex-
cluded in paragraph (c) of this section.

(4) Annual income also means
amounts derived (during the 12-month
period) from assets to which any mem-
ber of the family has access.

(b) Annual income includes, but is
not limited to:

(1) The full amount, before any pay-
roll deductions, of wages and salaries,
overtime pay, commissions, fees, tips
and bonuses, and other compensation
for personal services;

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or
amortization of capital indebtedness
shall not be used as deductions in de-
termining net income. An allowance
for depreciation of assets used in a
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business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue
Service regulations. Any withdrawal of
cash or assets from the operation of a
business or profession will be included
in income, except to the extent the
withdrawal is reimbursement of cash
or assets invested in the operation by
the family;

(3) Interest, dividends, and other net
income of any kind from real or per-
sonal property. Expenditures for amor-
tization of capital indebtedness shall
not be used as deductions in deter-
mining net income. An allowance for
depreciation is permitted only as au-
thorized in paragraph (b)(2) of this sec-
tion. Any withdrawal of cash or assets
from an investment will be included in
income, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the
family has net family assets in excess
of $5,000, annual income shall include
the greater of the actual income de-
rived from all net family assets or a
percentage of the value of such assets
based on the current passbook savings
rate, as determined by HUD;

(4) The full amount of periodic
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or
death benefits, and other similar types
of periodic receipts, including a lump-
sum amount or prospective monthly
amounts for the delayed start of a peri-
odic amount (except as provided in
paragraph (c)(14) of this section);

(5) Payments in lieu of earnings, such
as unemployment and disability com-
pensation, worker’s compensation and
severance pay (except as provided in
paragraph (c)(3) of this section);

(6) Welfare assistance. If the welfare
assistance payment includes an
amount specifically designated for
shelter and utilities that is subject to
adjustment by the welfare assistance
agency in accordance with the actual
cost of shelter and utilities, the
amount of welfare assistance income to
be included as income shall consist of:

(i) The amount of the allowance or
grant exclusive of the amount specifi-
cally designated for shelter or utilities;
plus
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(i) The maximum amount that the
welfare assistance agency could in fact
allow the family for shelter and utili-
ties. If the family’s welfare assistance
is ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this para-
graph (b)(6)(ii) shall be the amount re-
sulting from one application of the per-
centage;

(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in
the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (except as provided in para-
graph (c)(7) of this section).

(c) Annual income does not include
the following:

(1) Income from employment of chil-
dren (including foster children) under
the age of 18 years;

(2) Payments received for the care of
foster children or foster adults (usually
persons with disabilities, unrelated to
the tenant family, who are unable to
live alone);

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance
payments (including payments under
health and accident insurance and
worker’s compensation), capital gains
and settlement for personal or property
losses (except as provided in paragraph
(b)(5) of this section);

(4) Amounts received by the family
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member;

(5) Income of a live-in aide, as defined
in §5.403;

(6) The full amount of student finan-
cial assistance paid directly to the stu-
dent or to the educational institution;

(7) The special pay to a family mem-
ber serving in the Armed Forces who is
exposed to hostile fire;

(8)(i) Amounts received under train-
ing programs funded by HUD;

(if) Amounts received by a person
with a disability that are disregarded
for a limited time for purposes of Sup-
plemental Security Income eligibility
and benefits because they are set aside
for use under a Plan to Attain Self-Suf-
ficiency (PASS);
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(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in
reimbursement of out-of-pocket ex-
penses incurred (special equipment,
clothing, transportation, child care,
etc.) and which are made solely to
allow participation in a specific pro-
gram,;

(iv) Amounts received under a resi-
dent service stipend. A resident service
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the
PHA or owner, on a part-time basis,
that enhances the quality of life in the
development. Such services may in-
clude, but are not limited to, fire pa-
trol, hall monitoring, lawn mainte-
nance, resident initiatives coordina-
tion, and serving as a member of the
PHA’s governing board. No resident
may receive more than one such sti-
pend during the same period of time;

(v) Incremental earnings and benefits
resulting to any family member from
participation in qualifying State or
local employment training programs
(including training programs not affili-
ated with a local government) and
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and
objectives, and are excluded only for
the period during which the family
member participates in the employ-
ment training program;

(9) Temporary, nonrecurring or spo-
radic income (including gifts);

(10) Reparation payments paid by a
foreign government pursuant to claims
filed under the laws of that govern-
ment by persons who were persecuted
during the Nazi era;

(11) Earnings in excess of $480 for
each full-time student 18 years old or
older (excluding the head of household
and spouse);

(12) Adoption assistance payments in
excess of $480 per adopted child;

(13) For public housing only: (i) The
earnings and benefits to any family
member resulting from the participa-
tion in a program providing employ-
ment training and supportive services
in accordance with the Family Support
Act of 1988, section 22 of the 1937 Act
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(42 U.S.C. 1437t), or any comparable
Federal, State, or local law during the
exclusion period.

(ii) For purposes of this paragraph,
the following definitions apply:

(A) Comparable Federal, State or local
law means a program providing em-
ployment training and supportive serv-
ices that—

(1) Is authorized by a Federal, State
or local law;

(2) Is funded by the Federal, State or
local government;

(3) Is operated or administered by a
public agency; and

(4) Has as its objective to assist par-
ticipants in acquiring employment
skills.

(B) Exclusion period means the period
during which the family member par-
ticipates in a program described in this
section, plus 18 months from the date
the family member begins the first job
acquired by the family member after
completion of such program that is not
funded by public housing assistance
under the 1937 Act. If the family mem-
ber is terminated from employment
with good cause, the exclusion period
shall end.

(C) Earnings and benefits means the
incremental earnings and benefits re-
sulting from a qualifying employment
training program or subsequent job;

(14) Deferred periodic amounts from
supplemental security income and so-
cial security benefits that are received
in a lump sum amount or in prospec-
tive monthly amounts.

(15) Amounts received by the family
in the form of refunds or rebates under
State or local law for property taxes
paid on the dwelling unit;

(16) Amounts paid by a State agency
to a family with a member who has a
developmental disability and is living
at home to offset the cost of services
and equipment needed to keep the de-
velopmentally disabled family member
at home; or

(17) Amounts specifically excluded by
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a
category of assistance programs that
includes assistance under any program
to which the exclusions set forth in 24
CFR 5.609(c) apply. A notice will be
published in the FEDERAL REGISTER
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and distributed to PHAs and housing
owners identifying the benefits that
qualify for this exclusion. Updates will
be published and distributed when nec-
essary.

(d) Annualization of income. If it is not
feasible to anticipate a level of income
over a 12-month period (e.g., seasonal
or cyclic income), or the PHA believes
that past income is the best available
indicator of expected future income,
the PHA may annualize the income an-
ticipated for a shorter period, subject
to a redetermination at the end of the
shorter period.

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income anticipated for a shorter
period may be annualized, subject to a
redetermination at the end of the
shorter period.

[61 FR 54498, Oct, 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, §5.609 was amended by removing and
reserving paragraph (c)(13), by revising para-
graphs (c)(8)(iv) and (d), and by removing
paragraph (e), effective Apr. 28, 2000. For the
convenience of the user, the superseded text
is set forth as follows:

§5.609 Annual income.

*

(C) * * *

(8) * * *

(iv) Amounts received under a resident
service stipend. A resident service stipend is
a modest amount (not to exceed $200 per
month) received by a resident for performing
a service for the PHA or owner, on a part-
time basis, that enhances the quality of life
in the development. Such services may in-
clude, but are not limited to, fire patrol, hall
monitoring, lawn maintenance, and resident
initiatives coordination. No resident may re-
ceive more than one such stipend during the
same period of time;

* * * * *

(d) For public housing only. In addition to
the exclusions from annual income covered
in paragraph (c) of this section, a PHA may
adopt additional exclusions for earned in-
come pursuant to an established written pol-
icy.

(1) In establishing such a policy, a PHA
must adopt one or more of the following
types of earned income exclusions, including
variations thereof:
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(i) Exclude all
earned income;

(ii) Apply the exclusion only to new
sources of earned income or only to increases
in earned income;

(iii) Apply the exclusion to the earned in-
come of the head, the spouse, or any other
family member age 18 or older;

(iv) Apply the exclusion only to the earned
income of persons other than the primary
earner;

(v) Apply the exclusion to applicants,
newly admitted families, existing tenants, or
persons joining the family;

(vi) Make the exclusion temporary or per-
manent, for the PHA, the family, or the af-
fected family member;

(vii) Make the exclusion graduated, so that
more earned income is excluded at first and
less earned income is excluded after a period
of time;

(viii) Exclude any or all of the costs that
are incurred in order to go to work but are
not compensated, such as the cost of special
tools, equipment, or clothing;

(ix) Exclude any or all of the costs that re-
sult from earning income, such as social se-
curity taxes or other items that are withheld
in payroll deductions;

(X) Exclude any portion of the earned in-
come that is not available to meet the fam-
ily’s own needs, such as amounts that are
paid to someone outside the family for ali-
mony or child support; and

(xi) Exclude any portion of the earned in-
come that is necessary to replace benefits
lost because a family member becomes em-
ployed, such as amounts that the family
pays for medical costs or to obtain medical
insurance.

(2) Any amounts that are excluded from
annual income under this paragraph (d) may
not also be deducted in determining adjusted
income, as defined in §5.611.

(3) Housing agencies do not need HUD ap-
proval to adopt optional earned income ex-
clusions.

(4) In the calculation of Performance Fund-
ing System operating subsidy eligibility,
housing agencies will have to absorb any loss
in rental income that results from the adop-
tion of any of the optional earned income ex-
clusions discussed in paragraph (d)(1) of this
section, including any variations of the list-
ed options.

or part of the family’s

§5.611 Adjusted income.

Adjusted income means annual in-
come (as determined by the responsible
entity) of the members of the family
residing or intending to reside in the
dwelling unit, after making the fol-
lowing deductions:
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(a) Mandatory deductions. In deter-
mining adjusted income, the respon-
sible entity must deduct the following
amounts from annual income:

(1) $480 for each dependent;

(2) $400 for any elderly family or dis-
abled family;

(3) The sum of the following, to the
extent the sum exceeds three percent
of annual income:

(i) Unreimbursed medical expenses of
any elderly family or disabled family;
and

(ii) Unreimbursed reasonable attend-
ant care and auxiliary apparatus ex-
penses for each member of the family
who is a person with disabilities, to the
extent necessary to enable any member
of the family (including the member
who is a person with disabilities) to be
employed, but this allowance may not
exceed the earned income received by
family members who are 18 years of age
or older who are able to work because
of such attendant care or auxiliary ap-
paratus; and

(4) Any reasonable child care ex-
penses necessary to enable a member of
the family to be employed or to further
his or her education.

(b) Permissive deductions—for public
housing only. For public housing only, a
PHA may adopt additional deductions
from annual income. The PHA must es-
tablish a written policy for such deduc-
tions.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, §5.611 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§5.611 Adjusted income.

Adjusted income means annual income less
the following deductions:

(a) $480 for each dependent;

(b) $400 for any elderly family or disabled
family;

(c) For any family that is not an elderly
family or disabled family but has a member
(other than the head of household or spouse)
who is a person with a disability, disability
assistance expenses in excess of three per-
cent of annual income, but this allowance
may not exceed the employment income re-
ceived by family members who are 18 years
of age or older as a result of the assistance
to the person with disabilities;

(d) For any elderly family or disabled fam-
ily:
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(1) That has no disability assistance ex-
penses, an allowance for medical expenses
equal to the amount by which the medical
expenses exceed three percent of annual in-
come;

(2) That has disability assistance expenses
greater than or equal to three percent of an-
nual income, an allowance for disability as-
sistance expenses computed in accordance
with paragraph (c) of this section, plus an al-
lowance for medical expenses that is equal to
the family’s medical expenses;

(3) That has disability assistance expenses
that are less than three percent of annual in-
come, an allowance for combined disability
assistance expenses and medical expenses
that is equal to the amount by which the
sum of these expenses exceeds three percent
of annual income; and

(e) Child care expenses.

§5.613 Public housing program and
Section 8 tenant-based assistance
program: PHA cooperation with
welfare agency.

(a) This section applies to the public
housing program and the Section 8 ten-
ant-based assistance program.

(b) The PHA must make best efforts
to enter into cooperation agreements
with welfare agencies under which such
agencies agree:

(1) To target public assistance, bene-
fits and services to families receiving
assistance in the public housing pro-
gram and the Section 8 tenant-based
assistance program to achieve self-suf-
ficiency;

(2) To provide written verification to
the PHA concerning welfare benefits
for families applying for or receiving
assistance in these housing assistance
programs.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, §5.613 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§5.613 Total tenant payment.

(a) Total tenant payment for families whose
initial lease is effective on or after August 1,
1982. (1) Total tenant payment is the amount
calculated under section 3(a)(1) of the 1937
Act (42 U.S.C. 1437a(a)(1)). If the family’s wel-
fare assistance is ratably reduced from the
standard of need by applying a percentage,
the amount calculated under paragraph (C)
of section 3(a)(1) of the 1937 Act (42 U.S.C.
1437a(a)(1)(C)) shall be the amount resulting
from one application of the percentage.
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(2) For public housing only. Total tenant
payment for families residing in public hous-
ing does not include charges for excess util-
ity consumption or other miscellaneous
charges (see §966.4 of this chapter).

(b) Total tenant payment for families residing
in public housing whose initial lease was effec-
tive before August 1, 1982. Paragraphs (b) and
(c) of 24 CFR 913.107, as it existed imme-
diately before November 18, 1996 (contained
in the April 1, 1995 edition of 24 CFR, parts
900 to 1699), will continue to govern the total
tenant payment of families, under a public
housing program, whose initial lease was ef-
fective before August 1, 1982.

(c) Inapplicability to the Section 8 Rental
Voucher Program. The provisions of this sec-
tion do not apply to the Section 8 Rental
Voucher Program.

§5.615 Public housing program and
Section 8 tenant-based assistance
program: How welfare benefit re-
duction affects family income.

(a) Applicability. This section applies
to covered families who reside in public
housing (part 960 of this title) or re-
ceive Section 8 tenant-based assistance
(part 982 of this title).

(b) Definitions. The following defini-
tions apply for purposes of this section:

Covered families. Families who receive
welfare assistance or other public as-
sistance benefits (‘‘welfare benefits’’)
from a State or other public agency
(“‘welfare agency’’) under a program for
which Federal, State, or local law re-
quires that a member of the family
must participate in an economic self-
sufficiency program as a condition for
such assistance.

Economic self-sufficiency program. See
definition at §5.603.

Imputed welfare income. The amount
of annual income not actually received
by a family, as a result of a specified
welfare benefit reduction, that is none-
theless included in the family’s annual
income for purposes of determining
rent.

Specified welfare benefit reduction.

(1) A reduction of welfare benefits by
the welfare agency, in whole or in part,
for a family member, as determined by
the welfare agency, because of fraud by
a family member in connection with
the welfare program; or because of wel-
fare agency sanction against a family
member for noncompliance with a wel-
fare agency requirement to participate
in an economic self-sufficiency pro-
gram.
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(2) “*Specified welfare benefit reduc-
tion” does not include a reduction or
termination of welfare benefits by the
welfare agency:

(i) at expiration of a lifetime or other
time limit on the payment of welfare
benefits;

(ii) because a family member is not
able to obtain employment, even
though the family member has com-
plied with welfare agency economic
self-sufficiency or work activities re-
quirements; or

(iii) because a family member has not
complied with other welfare agency re-
quirements.

(c) Imputed welfare income.

(1) A family’s annual income includes
the amount of imputed welfare income
(because of a specified welfare benefits
reduction, as specified in notice to the
PHA by the welfare agency), plus the
total amount of other annual income
as determined iIn accordance with
§5.609.

(2) At the request of the PHA, the
welfare agency will inform the PHA in
writing of the amount and term of any
specified welfare benefit reduction for
a family member, and the reason for
such reduction, and will also inform
the PHA of any subsequent changes in
the term or amount of such specified
welfare benefit reduction. The PHA
will use this information to determine
the amount of imputed welfare income
for a family.

(3) A family’s annual income includes
imputed welfare income in family an-
nual income, as determined at the
PHA’s interim or regular reexamina-
tion of family income and composition,
during the term of the welfare benefits
reduction (as specified in information
provided to the PHA by the welfare
agency).

(4) The amount of the imputed wel-
fare income is offset by the amount of
additional income a family receives
that commences after the time the
sanction was imposed. When such addi-
tional income from other sources is at
least equal to the imputed welfare in-
come, the imputed welfare income is
reduced to zero.

(5) The PHA may not include im-
puted welfare income in annual income
if the family was not an assisted resi-
dent at the time of sanction.
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(d) Review of PHA decision. (1) Public
housing. If a public housing tenant
claims that the PHA has not correctly
calculated the amount of imputed wel-
fare income in accordance with HUD
requirements, and if the PHA denies
the family’s request to modify such
amount, the PHA shall give the tenant
written notice of such denial, with a
brief explanation of the basis for the
PHA determination of the amount of
imputed welfare income. The PHA no-
tice shall also state that if the tenant
does not agree with the PHA deter-
mination, the tenant may request a
grievance hearing in accordance with
part 966, subpart B of this title to re-
view the PHA determination. The ten-
ant is not required to pay an escrow de-
posit pursuant to §966.55(e) for the por-
tion of tenant rent attributable to the
imputed welfare income in order to ob-
tain a grievance hearing on the PHA
determination.

(2) Section 8 participant. A participant
in the Section 8 tenant-based assist-
ance program may request an informal
hearing, in accordance with §982.555 of
this title, to review the PHA deter-
mination of the amount of imputed
welfare income that must be included
in the family’s annual income in ac-
cordance with this section. If the fam-
ily claims that such amount is not cor-
rectly calculated in accordance with
HUD requirements, and if the PHA de-
nies the family’s request to modify
such amount, the PHA shall give the
family written notice of such denial,
with a brief explanation of the basis for
the PHA determination of the amount
of imputed welfare income. Such notice
shall also state that if the family does
not agree with the PHA determination,
the family may request an informal
hearing on the determination under
the PHA hearing procedure.

(e) PHA relation with welfare agency.
(1) The PHA must ask welfare agencies
to inform the PHA of any specified wel-
fare benefits reduction for a family
member, the reason for such reduction,
the term of any such reduction, and
any subsequent welfare agency deter-
mination affecting the amount or term
of a specified welfare benefits reduc-
tion. If the welfare agency determines
a specified welfare benefits reduction
for a family member, and gives the

77

§5.617

PHA written notice of such reduction,
the family’s annual incomes shall in-
clude the imputed welfare income be-
cause of the specified welfare benefits
reduction.

(2) The PHA is responsible for deter-
mining the amount of imputed welfare
income that is included in the family’s
annual income as a result of a specified
welfare benefits reduction as deter-
mined by the welfare agency, and spec-
ified in the notice by the welfare agen-
cy to the PHA. However, the PHA is
not responsible for determining wheth-
er a reduction of welfare benefits by
the welfare agency was correctly deter-
mined by the welfare agency in accord-
ance with welfare program require-
ments and procedures, nor for pro-
viding the opportunity for review or
hearing on such welfare agency deter-
minations.

(3) Such welfare agency determina-
tions are the responsibility of the wel-
fare agency, and the family may seek
appeal of such determinations through
the welfare agency’s normal due proc-
ess procedures. The PHA shall be enti-
tled to rely on the welfare agency no-
tice to the PHA of the welfare agency’s
determination of a specified welfare
benefits reduction.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, §5.615 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§5.615 Utility reimbursements.

(a) General. Where applicable, the utility
reimbursement shall be paid to the family in
the manner provided in the pertinent pro-
gram regulations. If the family and the util-
ity company consent, a PHA or owner may
pay the utility reimbursement jointly to the
family and the utility company, or directly
to the utility company.

(b) Inapplicability to the Section 8 Rental
Voucher Program. The provisions of this sec-
tion do not apply to the Section 8 Rental
Voucher Program. For the Voucher Pro-
gram, in cases where the amount of the HAP
payment exceeds the rent to owner, the ex-
cess will be paid to the family.

§5.617 Reexamination
verification.

(a) Responsibility for initial determina-
tion and reexamination. The PHA or
owner, as applicable, must conduct a
reexamination of family income and

and
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composition at least annually. The “‘ef-
fective date” of an examination or re-
examination refers to:

(1) In the case of an examination for
admission, the effective date of the
lease; and

(2) In the case of a reexamination of
an existing participant, the effective
date of the redetermined housing as-
sistance payment with respect to the
Rental Voucher program and the effec-
tive date of the redetermined total ten-
ant payment in all other cases.

(b) Verification. (1) As a condition of
admission to, or continued occupancy
of, any assisted unit, the PHA or
owner, as applicable, shall require the
family head and other such family
members as it designates to execute a
HUD-approved release and consent
form (including any release and con-
sent as required under 24 CFR part 760)
authorizing any depository or private
source of income, or any Federal, State
or local agency, to furnish or release to
the PHA or owner, as applicable, and to
HUD such information as the HA or
owner, as applicable, and HUD deter-
mines to be necessary.

(2) The PHA or owner shall also re-
quire the family to submit directly
documentation determined to be nec-
essary. Information or documentation
shall be considered necessary if it is re-
quired for purposes of determining or
auditing a family’s eligibility to re-
ceive housing assistance, for deter-
mining the family’s annual income, ad-
justed income or total tenant payment.

(3) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of this subpart or applying for
assistance.

(Approved by the Office of Management and
Budget under control numbers 2502-0204 and
2577-0083.)

[61 FR 54498, Oct. 18, 1996, as amended at 62
FR 27125, May 16, 1997]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, §5.617 was removed, effective Apr. 28,
2000.
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§5.628 Total tenant payment.

(a) Determining total tenant payment
(TTP). Total tenant payment is the
highest of the following amounts,
rounded to the nearest dollar:

(1) 30 percent of the family’s monthly
adjusted income;

(2) 10 percent of the family’s monthly
income;

(3) If the family is receiving pay-
ments for welfare assistance from a
public agency and a part of those pay-
ments, adjusted in accordance with the
family’s actual housing costs, is spe-
cifically designated by such agency to
meet the family’s housing costs, the
portion of those payments which is so
designated; or

(4) The minimum rent, as determined
in accordance with §5.630.

(b) Determining TTP if family’s welfare
assistance is ratably reduced. If the fam-
ily’s welfare assistance is ratably re-
duced from the standard of need by ap-
plying a percentage, the amount cal-
culated under paragraph (a)(3) of this
section is the amount resulting from
one application of the percentage.

[65 FR 16718, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, §5.628 was added, effective Apr. 28,
2000.

§5.630 Minimum rent.

(@) Minimum rent. (1) The PHA must
charge a family no less than a min-
imum monthly rent established by the
responsible entity, except as described
in paragraph (b) of this section.

(2) For the public housing program
and the section 8 moderate rehabilita-
tion, and certificate or voucher pro-
grams, the PHA may establish a min-
imum rent of up to $50.

(3) For other section 8 programs, the
minimum rent is $25.

(b) Financial hardship exemption from
minimum rent. (1) When is family exempt
from minimum rent? The responsible en-
tity must grant an exemption from
payment of minimum rent if the fam-
ily is unable to pay the minimum rent



Office of the Secretary, HUD

because of financial hardship, as de-
scribed in the responsible entity’s writ-
ten policies. Financial hardship in-
cludes these situations:

(i) When the family has lost eligi-
bility for or is awaiting an eligibility
determination for a Federal, State, or
local assistance program, including a
family that includes a member who is a
noncitizen lawfully admitted for per-
manent residence under the Immigra-
tion and Nationality Act who would be
entitled to public benefits but for title
IV of the Personal Responsibility and
Work Opportunity Act of 1996;

(ii) When the family would be evicted
because it is unable to pay the min-
imum rent;

(iii) When the income of the family
has decreased because of changed cir-
cumstances, including loss of employ-
ment;

(iv) When a death has occurred in the
family; and

(v) Other circumstances determined
by the responsible entity or HUD.

(2) What happens if family requests a
hardship exemption? (i) Public housing.
(A) If a family requests a financial
hardship exemption, the PHA must
suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption, and continuing until the PHA
determines whether there is a quali-
fying financial hardship and whether it
is temporary or long term.

(B) The PHA must promptly deter-
mine whether a qualifying hardship ex-
ists and whether it is temporary or
long term.

(C) The PHA may not evict the fam-
ily for nonpayment of minimum rent
during the 90-day period beginning the
month following the family’s request
for a hardship exemption.

(D) If the PHA determines that a
qualifying financial hardship is tem-
porary, the PHA must reinstate the
minimum rent from the beginning of
the suspension of the minimum rent.
The PHA must offer the family a rea-
sonable repayment agreement, on
terms and conditions established by
the PHA, for the amount of back min-
imum rent owed by the family.

(ii) All section 8 programs. (A) If a fam-
ily requests a financial hardship ex-
emption, the responsible entity must
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suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption until the responsible entity
determines whether there is a quali-
fying financial hardship, and whether

such hardship is temporary or long
term.
(B) The responsible entity must

promptly determine whether a quali-
fying hardship exists and whether it is
temporary or long term.

(C) If the responsible entity deter-
mines that a qualifying financial hard-
ship is temporary, the PHA must not
impose the minimum rent during the
90-day period beginning the month fol-
lowing the date of the family’s request
for a hardship exemption. At the end of
the 90-day suspension period, the re-
sponsible entity must reinstate the
minimum rent from the beginning of
the suspension. The family must be of-
fered a reasonable repayment agree-
ment, on terms and conditions estab-
lished by the responsible entity, for the
amount of back rent owed by the fam-
ily.

(iii) All programs. (A) If the respon-
sible entity determines there is no
qualifying financial hardship exemp-
tion, the responsible entity must rein-
state the minimum rent, including
back rent owed from the beginning of
the suspension. The family must pay
the back rent on terms and conditions
established by the responsible entity.

(B) If the responsible entity deter-
mines a qualifying financial hardship
is long term, the responsible entity
must exempt the family from the min-
imum rent requirements so long as
such hardship continues. Such exemp-
tion shall apply from the beginning of
the month following the family’s re-
quest for a hardship exemption until
the end of the qualifying financial
hardship.

(C) The financial hardship exemption
only applies to payment of the min-
imum rent (as determined pursuant to
§5.628(a)(4) and §5.630), and not to the
other elements used to calculate the
total tenant payment (as determined
pursuant to §5.628(a)(1), (a)(2) and
@)(3))-

(3) Public housing: Grievance hearing
concerning PHA denial of request for
hardship exemption. If a public housing
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family requests a hearing under the
PHA grievance procedure, to review
the PHA’s determination denying or
limiting the family’s claim to a finan-
cial hardship exemption, the family is
not required to pay any escrow deposit
in order to obtain a grievance hearing
on such issues.

[65 FR 16718, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, §5.630 was added, effective Apr. 28,
2000.

§5.632

(a) Applicability. This section is appli-
cable to:

(1) The Section 8 programs other
than the Section 8 voucher program
(for distribution of a voucher housing
assistance payment that exceeds rent
to owner, see §982.514(b) of this title);

(2) A public housing family paying an
income-based rent (see §960.253 of this
title). (Utility reimbursement is not
paid for a public housing family that is
paying a flat rent.)

(b) Payment of utility reimbursement.
(1) The responsible entity pays a util-
ity reimbursement if the utility allow-
ance (for tenant-paid utilities) exceeds
the amount of the total tenant pay-
ment.

(2) In the public housing program
(where the family is paying an income-
based rent), the Section 8 moderate re-
habilitation program and the Section 8
certificate or voucher program, the
PHA may pay the utility reimburse-
ment either to the family or directly to
the utility supplier to pay the utility
bill on behalf of the family. If the PHA
elects to pay the utility supplier, the
PHA must notify the family of the
amount paid to the utility supplier.

(3) In the other Section 8 programs,
the owner must pay the utility reim-
bursement either:

(i) To the family, or

(ii) With consent of the family, to the
utility supplier to pay the utility bill
on behalf of the family.

Utility reimbursements.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, §5.632 was added, effective Apr. 28,
2000.
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§5.634 Tenant rent.

(a) Section 8 programs. For Section 8
programs other than the Section 8
voucher program, tenant rent is total
tenant payment minus any utility al-
lowance.

(b) Public housing. See §960.253 of this
title for the determination of tenant
rent.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, §5.634 was added, effective Apr. 28,
2000.

SECTION 8 PROJECT-BASED ASSISTANCE:
OCCUPANCY REQUIREMENTS

§5.653 Section 8 project-based assist-
ance programs: Admission—Income-
eligibility and income-targeting.

(a) Applicability. This section de-
scribes requirements concerning in-
come-eligibility and income-targeting
that apply to the Section 8 project-
based assistance programs, except for
the moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Who is eligible?

(1) Basic eligibility. An applicant must
meet all eligibility requirements in
order to receive housing assistance. At
a minimum, the applicant must be a
family, as defined in §5.403, and must
be income-eligible, as described in this
section. Such eligible applicants in-
clude single persons.

(2) Low income limit. No family other
than a low income family is eligible for
admission to the Section 8 project-
based assistance programs. (This para-
graph (b) does not apply to the Section
8 project-based voucher program under
part 983 of this title.)

(c) Targeting to extremely low income
families. For each project assisted
under a contract for project-based as-
sistance, of the dwelling units that be-
come available for occupancy in any
fiscal year that are assisted under the
contract, not less than 40 percent shall
be available for leasing only by fami-
lies that are extremely low income
families at the time of admission.

(d) Limitation on admission of non-very
low income families.

(1) Admission to units available before
October 1, 1981. Not more than 25 per-
cent of the Section 8 project-based
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dwelling units that were available for
occupancy under Section 8 Housing As-
sistance Payments Contracts effective
before October 1, 1981 and that are
leased on or after that date shall be
available for leasing by low income
families other than very low income
families. HUD reserves the right to
limit the admission of low income fam-
ilies other than very low income fami-
lies to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the Section 8 project-based
dwelling units that initially become
available for occupancy under Section
8 Housing Assistance Payments (HAP)
Contracts on or after October 1, 1981
shall be available for leasing by low in-
come families other than families that
are very low income families at the
time of admission to the Section 8 pro-
gram. Except with the prior approval
of HUD under paragraphs (d)(3) and
(d)(4) of this section, the owner may
only lease such units to very low in-
come families.

(3) Request for exception. A request by
an owner for approval of admission of
low income families other than very
low income families to section 8
project-based units must state the
basis for requesting the exception and
provide supporting data. Bases for ex-
ceptions that may be considered in-
clude the following:

(i) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a
project because there is an insufficient
number of potential applicants who are
very low income families;

(if) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes;

(iii) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103); and

(iv) Low-income families that other-
wise would be displaced from a Section
8 project.
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(4) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD’s discretion, and no implica-
tion is intended to be created that HUD
will seek to grant approvals up to the
maximum limits permitted by statute,
nor is any presumption of an entitle-
ment to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers at regular intervals. HUD may
withdraw permission to exercise those
exceptions for program applicants at
any time that exceptions are not being
used or after a periodic review, based
on the findings of the review.

(e) Income used for eligibility and tar-
geting. Family annual income (see
§5.609) is used both for determination
of income-eligibility and for income-
targeting under this section.

(f) Reporting. The Section 8 owner
must comply with HUD-prescribed re-
porting requirements, including in-
come reporting requirements that will
permit HUD to maintain the data nec-
essary to monitor compliance with in-
come-eligibility and income-targeting
requirements.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, §5.653 was added, effective Apr. 28,
2000.

§5.655 Section 8 project-based assist-
ance programs: Owner preferences
in selection for a project or unit.

(a) Applicability. This section applies
to the section 8 project-based assist-
ance programs. The section describes
requirements concerning the Section 8
owner’s selection of residents to oc-
cupy a project or unit, except for the
moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Selection. (1) Selection for owner’s
project or unit. Selection for occupancy
of a project or unit is the function of
the Section 8 owner. However, selec-
tion is subject to the income-eligibility
and income-targeting requirements in
§5.653.

(2) Tenant selection plan. The owner
must adopt a written tenant selection
plan in accordance with HUD require-
ments.
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(3) Amount of income. The owner may
not select a family for occupancy of a
project or unit in an order different
from the order on the owner’s waiting
list for the purpose of selecting a rel-
atively higher income family. However,
an owner may select a family for occu-
pancy of a project or unit based on its
income in order to satisfy the tar-
geting requirements of §5.653(c).

(4) Selection for particular unit. In se-
lecting a family to occupy a particular
unit, the owner may match family
characteristics with the type of unit
available, for example, number of bed-
rooms. If a unit has special accessi-
bility features for persons with disabil-
ities, the owner must first offer the
unit to families which include persons
with disabilities who require such fea-
tures (see 8§88.27 and 100.202 of this
title).

(5) Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, a
person with disabilities, or the remain-
ing member of a resident family may
not be provided a housing unit with
two or more bedrooms.

(c) Particular owner preferences. The
owner must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences.

(1) Residency requirements or pref-
erences. (i) Residency requirements are
prohibited. Although the owner is not
prohibited from adopting a residency
preference, the owner may only adopt
or implement residency preferences in
accordance with non-discrimination
and equal opportunity requirements
listed at §5.105(a).

(ii) A residency preference is a pref-
erence for admission of persons who re-
side in a specified geographic area
(“‘residency preference area’’).

(iii) An owner’s residency preference
must be approved by HUD in one of the
following methods:

(A) Prior approval of the housing
market area in the Affirmative Fair
Housing Marketing plan (in accordance
with §108.25 of this title) as a residency
preference area;

(B) Prior approval of the residency
preference area in the PHA plan of the
jurisdiction in which the project is lo-
cated;
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(C) Modification of the Affirmative
Fair Housing Marketing Plan, in ac-
cordance with §108.25 of this title,

(iv) Use of a residency preference
may not have the purpose or effect of
delaying or otherwise denying admis-
sion to a project or unit based on the
race, color, ethnic origin, gender, reli-
gion, disability, or age of any member
of an applicant family.

(v) A residency preference must not
be based on how long an applicant has
resided or worked in a residency pref-
erence area.

(vi) Applicants who are working or
who have been notified that they are
hired to work in a residency preference
area must be treated as residents of the
residency preference area. The owner
may treat graduates of, or active par-
ticipants in, education and training
programs in a residency preference
area as residents of the residency pref-
erence area if the education or training
program is designed to prepare individ-
uals for the job market.

(2) Preference for working families. (i)
The owner may adopt a preference for
admission of working families (families
where the head, spouse or sole member
is employed). However, an applicant
shall be given the benefit of the work-
ing family preference if the head and
spouse, or sole member, is age 62 or
older, or is a person with disabilities.

(i) If the owner adopts a preference
for admission of working families, the
owner must not give a preference based
on the amount of earned income.

(3) Preference for person with disabil-
ities. The owner may adopt a preference
for admission of families that include a
person with disabilities. However, the
owner may not adopt a preference for
admission of persons with a specific
disability.

(4) Preference for victims of domestic vi-
olence. The owner should consider
whether to adopt a preference for ad-
mission of families that include vic-
tims of domestic violence.

(5) Preference for single persons who
are elderly, displaced, homeless or persons
with disabilities over other single persons.
The owner may adopt a preference for
admission of single persons who are age
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62 or older, displaced, homeless, or per-
sons with disabilities over other single
persons.

[65 FR 16720, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16720, Mar.
29, 2000, §5.655 was added, effective Apr. 28,
2000.

§5.657 Section 8 project-based assist-
ance programs: Reexamination of
family income and composition.

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation and the project-based certifi-
cate or voucher programs.

(b) Regular reexamination. The owner
must conduct a reexamination and re-
determination of family income and
composition at least annually.

(c) Interim reexaminations. A family
may request an interim reexamination
of family income because of any
changes since the last examination.
The owner must make the interim re-
examination within a reasonable time
after the family request. The owner
may adopt policies prescribing when
and under what conditions the family
must report a change in family income
or composition.

[65 FR 16720, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16720, Mar.
29, 2000, §5.657 was added, effective Apr. 28,
2000.

§5.659 Family
verification.

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation program and the project-
based certificate or voucher programs.

(b) Family obligation to supply informa-
tion. (1) The family must supply any in-
formation that HUD or the owner de-
termines is necessary in administra-
tion of the Section 8 program, includ-
ing submission of required evidence of
citizenship or eligible immigration sta-
tus (as provided by part 5, subpart E of
this title). “Information”’ includes any
requested certification, release or
other documentation.

information and
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(2) The family must supply any infor-
mation requested by the owner or HUD
for use in a regularly scheduled reex-
amination or an interim reexamination
of family income and composition in
accordance with HUD requirements.

(3) For requirements concerning the
following, see part 5, subpart B of this
title:

(i) Family verification and disclosure
of social security numbers;

(ii) Family execution and submission
of consent forms for obtaining wage
and claim information from State
Wage Information Collection Agencies
(SWICAS).

(4) Any information supplied by the
family must be true and complete.

(c) Family release and consent. (1) As a
condition of admission to or continued
occupancy of a unit with Section 8 as-
sistance, the owner must require the
family head, and such other family
members as the owner designates, to
execute a HUD-approved release and
consent form (including any release
and consent as required under §5.230 of
this title) authorizing any depository
or private source of income, or any
Federal, State or local agency, to fur-
nish or release to the owner or HUD
such information as the owner or HUD
determines to be necessary.

(2) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of the Section 8 program.

(d) Owner responsibility for verification.
The owner must obtain and document
in the family file third party
verification of the following factors, or
must document in the file why third
party verification was not available:

(1) Reported family annual income;

(2) The value of assets;

(3) Expenses related to deductions
from annual income; and

(4) Other factors that affect the de-
termination of adjusted income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar.
29, 2000, §5.659 was added, effective Apr. 28,
2000.
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§5.661 Section 8 project-based assist-
ance programs: Approval for police
or other security personnel to live
in project.

(a) Applicability. This section de-
scribes when a Section 8 owner may
lease a Section 8 unit to police or other
security personnel with continued Sec-
tion 8 assistance for the unit. This sec-
tion applies to the Section 8 project-
based assistance programs.

(b) Terms. (1) Security personnel
means:

(i) A police officer, or

(if) A qualified security professional,
with adequate training and experience
to provide security services for project
residents.

(2) Police officer means a person em-
ployed on a full-time basis as a duly li-
censed professional police officer by a
Federal, State or local government or
by any agency of these governments.

(3) Security includes the protection of
project residents, including resident
project management from criminal or
other activity that is a threat to per-
son or property, or that arouses fears
of such threat.

(c) Owner application. (1) The owner
may submit a written application to
the contract administrator (PHA or
HUD) for approval to lease an available
unit in a Section 8 project to security
personnel who would not otherwise be
eligible for Section 8 assistance, for the
purpose of increasing security for Sec-
tion 8 families residing in the project.
(2) The owner’s application must in-
clude the following information:

(i) A description of criminal activi-
ties in the project and the surrounding
community, and the effect of criminal
activity on the security of project resi-
dents.

(ii) Qualifications of security per-
sonnel who will reside in the project,
and the period of residence by such per-
sonnel. How owner proposes to check
backgrounds and qualifications of any
security personnel who will reside in
the project.

(iii) Full disclosure of any family re-
lationship between the owner and any
security personnel. For this purpose,
“owner” includes a principal or other
interested party.

(iv) How residence by security per-
sonnel in a project unit will increase
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security for Section 8 assisted families
residing in the project.

(v) The amount payable monthly as
rent to the unit owner by security per-
sonnel residing in the project (includ-
ing a description of how this amount is
determined), and the amount of any
other compensation by the owner to
such resident security personnel.

(vi) The terms of occupancy by such
security personnel. The lease by owner
to the approved security personnel may
provide that occupancy of the unit is
authorized only while the security per-
sonnel is satisfactorily performing any
agreed responsibilities and functions
for project security.

(vii) Other information as requested
by the contract administrator.

(d) Action by contract administrator. (1)
The contract administrator shall have
discretion to approve or disapprove
owner’s application, and to impose con-
ditions for approval of occupancy by
security personnel in a section 8
project unit.

(2) Notice of approval by the contract
administrator shall specify the term of
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for
example, if the contract administrator
determines that such occupancy is not
providing adequate security benefits as
proposed in the owner’s application; or
that security benefits from such occu-
pancy are not a sufficient return for
program costs.

(e) Housing assistance payment and
rent. (1) During approved occupancy by
security personnel as provided in this
section, the amount of the monthly
housing assistance payment to the
owner shall be equal to the contract
rent (as determined in accordance with
the HAP contract and HUD require-
ments) minus the amount (as approved
by the contract administrator) of rent
payable monthly as rent to the unit
owner by such security personnel. The
owner shall bear the risk of collecting
such rent from such security personnel,
and the amount of the housing assist-
ance payment shall not be increased
because of non-payment by such secu-
rity personnel. The owner shall not be
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel.
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(2) In approving the amount of
monthly rent payable by security per-
sonnel for occupancy of a contract
unit, the contract administrator may
consider whether security services to
be performed are an adequate return
for housing assistance payments on the
unit, or whether the cost of security
services should be borne by the owner
from other project income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar.
29, 2000, §5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart G—Physical Condition
Standards and Inspection Re-
quirements

SOURCE: 63 FR 46577, Sept. 1, 1998, unless
otherwise noted.

§5.701 Applicability.

(a) This subpart applies to housing
assisted by HUD under the following
programs:

(1) All Section 8 project-based assist-
ance. “Project-based assistance”’
means Section 8 assistance that is at-
tached to the structure (see §982.1(b)(1)
of this title regarding the distinction
between ‘‘project-based” and ‘‘tenant-
based’” assistance);

(2) Section 202 Program of Supportive
Housing for the Elderly;

(3) Section 811 Program of Supportive
Housing for Persons with Disabilities;

(4) Section 202 loan program for
projects for the elderly and handi-
capped (including 202/8 projects and 202/
162 projects).

(b) This subpart also applies to hous-
ing with mortgages insured or held by
HUD, or housing that is receiving as-
sistance from HUD, under the following
authorities:

(1) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.)
(Rental Housing Insurance);

(2) Section 213 of the NHA (Coopera-
tive Housing Insurance);

(3) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation
Housing Insurance);
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(4) Section 221(d)(3) and (5) of the
NHA (Housing for Moderate Income
and Displaced Families);

(5) Section 221(d)(4) of the NHA
(Housing for Moderate Income and Dis-
placed Families);

(6) Section 231 of the NHA (Housing
for Elderly Persons);

(7) Section 232 of the NHA (Mortgage
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and
Care Homes);

(8) Section 234(d) of the NHA (Rental)
(Mortgage Insurance for Condomin-
iums);

(9) Section 236 of the NHA (Rental
and Cooperative Housing for Lower In-
come Families);

(10) Section 241 of the NHA (Supple-
mental Loans for Multifamily
Projects); and

(11) Section 542(c) of the Housing and
Community Development Act of 1992
(12 U.S.C. 1707 note) (Housing Finance
Agency Risk Sharing Program).

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of
1937, other than under section 8 of the
Act).

(d) For purposes of this subpart, the
term ““HUD housing’ means the types
of housing listed in paragraphs (a), (b),
and (c) of this section.

§5.703 Physical condition standards
for HUD housing that is decent,
safe, sanitary and in good repair
(DSS/GR).

HUD housing must be decent, safe,
sanitary and in good repair. Owners of
housing described in §5.701(a), mortga-
gors of housing described in §5.701(b),
and PHAs and other entities approved
by HUD owning housing described in
§5.701(c), must maintain such housing
in a manner that meets the physical
condition standards set forth in this
section in order to be considered de-
cent, safe, sanitary and in good repair.
These standards address the major
areas of the HUD housing: the site; the
building exterior; the building systems;
the dwelling units; the common areas;
and health and safety considerations.

(a) Site. The site components, such as
fencing and retaining walls, grounds,
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and
equipment, refuse disposal, roads,
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storm drainage and walkways must be
free of health and safety hazards and be
in good repair. The site must not be
subject to material adverse conditions,
such as abandoned vehicles, dangerous
walks or steps, poor drainage, septic
tank back-ups, sewer hazards, excess
accumulations of trash, vermin or ro-
dent infestation or fire hazards.

(b) Building exterior. Each building on
the site must be structurally sound, se-
cure, habitable, and in good repair.
Each building’s doors, fire escapes,
foundations, lighting, roofs, walls, and
windows, where applicable, must be
free of health and safety hazards, oper-
able, and in good repair.

(c) Building systems. Each building’s
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, HVAC, and sanitary system must
be free of health and safety hazards,
functionally adequate, operable, and in
good repair.

(d) Dwelling units. (1) Each dwelling
unit within a building must be struc-
turally sound, habitable, and in good
repair. All areas and aspects of the
dwelling unit (for example, the unit’s
bathroom, call-for-aid (if applicable),
ceiling, doors, electrical systems,
floors, hot water heater, HVAC (where
individual units are provided), kitchen,
lighting, outlets/switches, patio/porch/
balcony, smoke detectors, stairs, walls,
and windows) must be free of health
and safety hazards, functionally ade-
quate, operable, and in good repair.

(2) Where applicable, the dwelling
unit must have hot and cold running
water, including an adequate source of
potable water (note for example that
single room occupancy units need not
contain water facilities).

(3) If the dwelling unit includes its
own sanitary facility, it must be in
proper operating condition, usable in
privacy, and adequate for personal hy-
giene and the disposal of human waste.

(4) The dwelling unit must include at
least one battery-operated or hard-
wired smoke detector, in proper work-
ing condition, on each level of the unit.

(e) Common areas. The common areas
must be structurally sound, secure, and
functionally adequate for the purposes
intended. The basement/garage/carport,
restrooms, closets, utility, mechanical,
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community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms,
office, porch, patio, balcony, and trash
collection areas, if applicable, must be
free of health and safety hazards, oper-
able, and in good repair. All common
area ceilings, doors, floors, HVAC,
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to
the extent applicable, must be free of
health and safety hazards, operable,
and in good repair. These standards for
common areas apply, to a varying ex-
tent, to all HUD housing, but will be
particularly relevant to congregate
housing, independent group homes/resi-
dences, and single room occupancy
units, in which the individual dwelling
units (sleeping areas) do not contain
kitchen and/or bathroom facilities.

(f) Health and safety concerns. All
areas and components of the housing
must be free of health and safety haz-
ards. These areas include, but are not
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits,
flammable materials, garbage and de-
bris, handrail hazards, infestation, and
lead-based paint. For example, the
buildings must have fire exits that are
not blocked and have hand rails that
are undamaged and have no other ob-
servable deficiencies. The housing
must have no evidence of infestation
by rats, mice, or other vermin, or of
garbage and debris. The housing must
have no evidence of electrical hazards,
natural hazards, or fire hazards. The
dwelling units and common areas must
have proper ventilation and be free of
mold, odor (e.g., propane, natural gas,
methane gas), or other observable defi-
ciencies. The housing must comply
with all requirements related to the
evaluation and reduction of lead-based
paint hazards and have available prop-
er certifications of such (see 24 CFR
part 35).

(g) Compliance with State and local
codes. The physical condition standards
in this section do not supersede or pre-
empt State and local codes for building
and maintenance with which HUD
housing must comply. HUD housing
must continue to adhere to these
codes.
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§5.705 Uniform physical inspection re-
quirements.

(a) Any entity responsible for con-
ducting a physical inspection of HUD
housing, to determine compliance with
this subpart, must inspect such HUD
housing annually (unless otherwise
specifically notified by HUD), in ac-
cordance with HUD-prescribed physical
inspection procedures. For Public
Housing, PHAs have the option to in-
spect Public Housing units using the
procedures prescribed in accordance
with this section.

(b) Inspections in accordance with
the physical inspection procedures
identified in paragraph (a) of this sec-
tion shall not be required until HUD
has issued the inspection software and
accompanying guidebook. When the
software and guidebook have been
issued, HUD will publish a notice in the
FEDERAL REGISTER to inform the public
when the software and guidebook are
available. The notice will provide 30
days within which covered entities
must prepare to conduct inspections in
accordance with this subpart. Until the
date that is 30 days after HUD pub-
lishes such notice, any entity respon-
sible for conducting a physical inspec-
tion of HUD housing, to determine
compliance with this subpart, must
continue to comply with inspection re-
quirements in effect immediately prior
to that date.

Subpart H—Uniform Financial
Reporting Standards

§5.801 Uniform financial
standards.

(a) Applicability. This subpart H im-
plements uniform financial reporting
standards for:

(1) Public housing agencies (PHASs)
receiving assistance under sections 5, 9,
or 14 of the 1937 Act (42 U.S.C. 1437c,
14379, and 14371) (Public Housing);

(2) PHAs as contract administrators
for any Section 8 project-based or ten-
ant-based housing assistance payments
program, which includes assistance
under the following programs:

(i) Section 8 project-based housing
assistance payments programs, includ-
ing, but not limited to, the Section 8
New Construction, Substantial Reha-
bilitation, Loan Management Set-

reporting
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Aside, Property Disposition, and Mod-
erate Rehabilitation (including the
Single Room Occupancy program for
homeless individuals);

(if) Section 8 Project-Based Certifi-
cate programs;

(iii) Any program providing Section 8
project-based renewal contracts; and

(iv) Section 8 tenant-based assistance
under the Section 8 Certificate and
Voucher program.

(3) Owners of housing assisted under
any Section 8 project-based housing as-
sistance payments program:

(1) Including, but not limited to, the
Section 8 New Construction, Substan-
tial Rehabilitation, Loan Management
Set-Aside, and Property Disposition
programs;

(i) Excluding the Section 8 Moderate
Rehabilitation Program (which in-
cludes the Single Room Occupancy pro-
gram for homeless individuals) and the
Section 8 Project-Based Certificate
Program;

(4) Owners of multifamily projects re-
ceiving direct or indirect assistance
from HUD, or with mortgages insured,
coinsured, or held by HUD, including
but not limited to housing under the
following HUD programs:

(i) Section 202 Program of Supportive
Housing for the Elderly;

(ii) Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities;

(iii) Section 202 loan program for
projects for the elderly and handi-
capped (including 202/8 projects and 202/
162 projects);

(iv) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.)
(Rental Housing Insurance);

(v) Section 213 of the NHA (Coopera-
tive Housing Insurance);

(vi) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation
Housing Insurance);

(vii) Section 221(d) (3) and (5) of the
NHA (Housing for Moderate Income
and Displaced Families);

(viii) Section 221(d)(4) of the NHA
(Housing for Moderate Income and Dis-
placed Families);

(ix) Section 231 of the NHA (Housing
for Elderly Persons);
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(x) Section 232 of the NHA (Mortgage
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and
Care Homes);

(xi) Section 234(d) of the NHA (Rent-
al) (Mortgage Insurance for Condomin-
iums);

(xii) Section 236 of the NHA (Rental
and Cooperative Housing for Lower In-
come Families);

(xiii) Section 241 of the NHA (Supple-
mental Loans for Multifamily
Projects); and

(xiv) Section 542(c) of the Housing
and Community Development Act of
1992 (12 U.S.C. 1707 note) (Housing Fi-
nance Agency Risk-Sharing Program).

(b) Submission of financial information.
Entities (or individuals) to which this
subpart is applicable must provide to
HUD, on an annual basis, such finan-
cial information as required by HUD.
This financial information must be:

(1) Prepared in accordance with Gen-
erally Accepted Accounting Principles
as further defined by HUD in supple-
mentary guidance;

(2) Submitted electronically to HUD
through the internet, or in such other
electronic format designated by HUD,
or in such non-electronic format as
HUD may allow if the burden or cost of
electronic reporting is determined by
HUD to be excessive; and

(3) Submitted in such form and sub-
stance as prescribed by HUD.

(c) Annual financial report filing dates.
(1) For entities listed in paragraphs
(a)(1) and (2) of this section, the finan-
cial information to be submitted to
HUD in accordance with paragraph (b)
of this section, must be submitted to
HUD annually, no later than 60 days
after the end of the fiscal year of the
reporting period, and as otherwise pro-
vided by law (for public housing agen-
cies, see also 24 CFR 903.33).

(2) For entities listed in paragraphs
(a)(3) and (4) of this section, the finan-
cial information to be submitted to
HUD in accordance with paragraph (b)
of this section, must be submitted to
HUD annually, no later than 90 days
after the end of the fiscal year of the
reporting period, and as otherwise pro-
vided by law.

(d) Reporting compliance dates. Enti-
ties (or individuals) that are subject to
the reporting requirements in this sec-

88

24 CFR Subtitle A (4-1-00 Edition)

tion must commence compliance with
these requirements as follows:

(1) For PHAs listed in paragraphs
(a)(1) and (a)(2) of this section, the re-
quirements of this section will begin
with those PHAs with fiscal years end-
ing September 30, 1999 and later.
Unaudited financial statements will be
required 60 days after the PHA'’s fiscal
year end, and audited financial state-
ments will then be required no later
than 9 months after the PHA'’s fiscal
year end, in accordance with the Single
Audit Act and OMB Circular A-133 (See
24 CFR 84.26). A PHA with a fiscal year
ending September 30, 1999 that elects to
submit its unaudited financial report
earlier than the due date of November
30, 1999 must submit its report as re-
quired in this section. On or after Sep-
tember 30, 1998, but prior to November
30, 1999 (except for a PHA with its fis-
cal year ending September 30, 1999),
PHAs may submit their financial re-
ports in accordance with this section.

(2) For entities listed in paragraphs
(a)(3) and (a)(4) of this section, the re-
quirements of this section will begin
with those entities with fiscal years
ending December 31, 1998 and later. En-
tities listed in paragraphs (a)(3) and
(a)(4) of this section with fiscal years
ending December 31, 1998 that elect to
submit their reports earlier than the
due date must submit their financial
reports as required in this section. On
or after September 30, 1998 but prior to
January 1, 1999, these entities may sub-
mit their financial reports in accord-
ance with this section.

(e) Limitation on changing fiscal years.
To allow for a period of consistent as-
sessment of the financial reports sub-
mitted to HUD under this subpart part,
PHAs listed in paragraphs (a)(1) and
(a)(2) of this section will not be allowed
to change their fiscal years for their
first three full fiscal years following
October 1, 1998.

() Responsibility for submission of fi-
nancial report. The responsibility for
submission of the financial report due
to HUD under this section rests with
the individuals and entities listed in
paragraph (a) of this section.

[63 FR 46591, Sept. 1, 1998, as amended at 64
FR 1505, Jan. 11, 1999; 64 FR 33755, June 24,
1999; 65 FR 16295, Mar. 27, 2000]
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EFFeCTIVE DATE NOTE: At 65 FR 16295, Mar.
27, 2000, §5.801, paragraph (a)(4)(xiv) was re-
moved and paragraph (c) was revised, effec-
tive Apr. 26, 2000. For the convenience of the
user, the superseded text is set forth as fol-
lows:

§5.801 Uniform financial reporting stand-
ards.
* * *

* *

(c) Annual financial report filing dates. (1)
The financial information to be submitted to
HUD in accordance with paragraph (b) of this
section, must be submitted to HUD annually,
no later than 60 days after the end of the fis-
cal year of the reporting period, and as oth-
erwise provided by law.

(2) For entities listed in paragraphs (a) (3)
and (4) of this section, the first annual finan-
cial report shall be due on the date provided
in this paragraph (2), or at such later date
that HUD may provide through notice. This
delayed submission date is only for the first
year of compliance with the requirements of
this section:

(i) For entities with fiscal years ending De-
cember 31, 1998, the first annual financial re-
port shall be due August 31, 1999;

(ii) For entities with fiscal years ending in
January through April 1999, the first annual
financial report shall be due August 31, 1999;

(iii) For entities with fiscal years ending in
May through November 1999, the first annual
financial report shall be due 120 days after
the end of the applicable fiscal year end
date.

PART 6—NONDISCRIMINATION IN
PROGRAMS AND ACTIVITIES RE-
CEIVING  ASSISTANCE UNDER
TITLE | OF THE HOUSING AND
COMMUNITY DEVELOPMENT ACT
OF 1974

Subpart A—General Provisions

Sec.
6.1
6.2
6.3
6.4
6.5

Purpose.

Applicability.

Definitions.

Discrimination prohibited.
Discrimination prohibited—employ-
ment.

6.6 Records to be maintained.

Subpart B—Enforcement

6.10 Compliance information.
Conduct of investigations.
Procedure for effecting compliance.

Hearings and appeals.

6.12
6.13

89

§6.2

AUTHORITY: 42 U.S.C. 3535(d) 42 U.S.C. 5309.

SOURCE: 64 FR 3797, Jan. 25, 1999, unless
otherwise noted.

Subpart A—General Provisions

§6.1 Purpose.

The purpose of this part is to imple-
ment the provisions of section 109 of
title 1 of the Housing and Community
Development Act of 1974 (Title 1) (42
U.S.C. 5309). Section 109 provides that
no person in the United States shall,
on the ground of race, color, national
origin, religion, or sex, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
funded in whole or in part with Federal
financial assistance. Section 109 does
not directly prohibit discrimination on
the bases of age or disability, and the
regulations in this part 6 do not apply
to age or disability discrimination in
Title | programs. Instead, section 109
directs that the prohibitions against
discrimination on the basis of age
under the Age Discrimination Act of
1975 (42 U.S.C. 6101-6107) (Age Discrimi-
nation Act) and the prohibitions
against discrimination on the basis of
disability under section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794)
(Section 504) apply to programs or ac-
tivities funded in whole or in part with
Federal financial assistance. Thus, the
regulations of 24 CFR part 8, which im-
plement Section 504 for HUD programs,
and the regulations of 24 CFR part 146,
which implement the Age Discrimina-
tion Act for HUD programs, apply to
disability and age discrimination in
Title | programs.

§6.2 Applicability.

(a) This part applies to any program
or activity funded in whole or in part
with funds under title 1 of the Housing
and Community Development Act of
1974, including Community Develop-
ment Block Grants—Entitlement,
State and HUD-Administered Small
Cities, and Section 108 Loan Guaran-
tees; Urban Development Action
Grants; Economic Development Initia-
tive Grants; and Special Purpose
Grants.

(b) The provisions of this part and
sections 104(b)(2) and 109 of Title | that
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relate to discrimination on the basis of
race shall not apply to the provision of
Federal financial assistance by grant-
ees under this title to the Hawaiian
Homelands (42 U.S.C. 5309).

(c) The provisions of this part and
sections 104(b)(2) and 109 of Title I that
relate to discrimination on the basis of
race and national origin shall not
apply to the provision of Federal finan-
cial assistance to grant recipients
under the Native American Housing
Assistance and Self-Determination Act
(25 U.S.C. 4101). See also, 24 CFR
1003.601(a).

§6.3 Definitions.

The terms Department, HUD, and Sec-
retary are defined in 24 CFR part 5.
Other terms used in this part 6 are de-
fined as follows:

Act means the Housing and Commu-
nity Development Act of 1974, as
amended (42 U.S.C. 5301-5320).

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and
Equal Opportunity.

Award Official means the HUD offi-
cial who has been delegated the Sec-
retary’s authority to implement a
Title 1 funded program and to make
grants under that program.

Complete complaint means a written
statement that contains the complain-
ant’s name and address, identifies the
Recipient against which the complaint
is made, and describes the Recipient’s
alleged discriminatory action in suffi-
cient detail to inform HUD of the na-
ture and date of the alleged violation
of section 109. It shall be signed by the
complainant or by someone authorized
to do so on his or her behalf. Com-
plaints filed on behalf of classes or
third parties shall describe or identify
(by name, if possible) the alleged vic-
tims of discrimination.

Federal financial assistance means: (1)
Any assistance made available under
title | of the Housing and Community
Development Act of 1974, as amended,
and includes income generated from
such assistance, and any grant, loan,
contract, or any other arrangement, in
the form of:

(i) Funds;

(ii) Services of Federal personnel; or
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(iii) Real or personal property or any
interest in or use of such property, in-
cluding:

(A) Transfers or leases of the prop-
erty for less than fair market value or
for reduced consideration; and

(B) Proceeds from a subsequent
transfer or lease of the property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(2) Any assistance in the form of pro-
ceeds from loans guaranteed under sec-
tion 108 of the Act, but does not in-
clude assistance made available
through direct Federal procurement
contracts or any other contract of in-
surance or guaranty.

Program or activity (funded in whole or
in part) means all of the operations of—

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or local government;
or

(ii) The entity of a State or local gov-
ernment that distributes Federal finan-
cial assistance, and each department or
agency (and each State or local govern-
ment entity) to which the assistance is
extended, in the case of assistance to a
State or local government;

(2)(i) A college, university, or other
post-secondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act
of 1965), system of vocational education
or other school system,;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to the
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(if) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or
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(4) Any other entity that is described
in paragraphs (1), (2), or (3) of this defi-
nition, any part of which is extended
Federal financial assistance.

Recipient means any State, political
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion; any public or private agency, in-
stitution, organization, or other enti-
ty; or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
Recipient, for any program or activity,
or who otherwise participates in car-
rying out such program or activity, in-
cluding any successor, assign, or trans-
feree thereof. Recipient does not in-
clude any ultimate beneficiary under
any program or activity.

Responsible Official means the Assist-
ant Secretary for Fair Housing and
Equal Opportunity or his or her des-
ignee.

Section 109 means section 109 of the
Housing and Community Development
Act of 1974, as amended.

Title | means title | of the Housing
and Community Development Act of
1974 (42 U.S.C. 5301-5321).

§6.4 Discrimination prohibited.

(a) Section 109 requires that no per-
son in the United States shall be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any program or ac-
tivity funded in whole or in part with
Federal financial assistance, on the
grounds of race, color, national origin,
religion, or sex.

(1) A Recipient under any program or
activity to which this part applies may
not, directly or through contractual,
licensing, or other arrangements, take
any of the following actions on the
grounds of race, color, national origin,
religion, or sex:

(i) Deny any individual any facilities,
services, financial aid, or other bene-
fits provided under the program or ac-
tivity;

(ii) Provide any facilities, services,
financial aid, or other benefits that are
different, or are provided in a different
form, from that provided to others
under the program or activity;

(iii) Subject an individual to seg-
regated or separate treatment in any
facility, or in any matter of process re-
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lated to the receipt of any service or
benefit under the program or activity;

(iv) Restrict an individual’s access
to, or enjoyment of, any advantage or
privilege enjoyed by others in connec-
tion with facilities, services, financial
aid or other benefits under the program
or activity;

(v) Treat an individual differently
from others in determining whether
the individual satisfies any admission,
enrollment, eligibility, membership, or
other requirements or conditions that
the individual must meet in order to be
provided any facilities, services, or
other benefit provided under the pro-
gram or activity;

(vi) Deny an individual an oppor-
tunity to participate in a program or
activity as an employee;

(vii) Aid or otherwise perpetuate dis-
crimination against an individual by
providing Federal financial assistance
to an agency, organization, or person
that discriminates in providing any
housing, aid, benefit, or service;

(viii) Otherwise limit an individual in
the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by
other individuals receiving the hous-
ing, aid, benefit, or service;

(ixX) Use criteria or methods of ad-
ministration that have the effect of
subjecting persons to discrimination or
have the effect of defeating or substan-
tially impairing accomplishment of the
objectives of the program or activity
with respect to persons of a particular
race, color, national origin, religion, or
sex; or

(x) Deny a person the opportunity to
participate as a member of planning or
advisory boards.

(2) In determining the site or loca-
tion of housing, accommodations, or
facilities, a Recipient may not make
selections that have the effect of ex-
cluding persons from, denying them
the benefits of, or subjecting them to
discrimination on the ground of race,
color, national origin, religion, or sex.
The Recipient may not make selec-
tions that have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of section 109 and of this part 6.

(3)(1) In administering a program or
activity in which the Recipient has dis-
criminated on the grounds of race,
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color, national origin, religion or sex,
the Recipient must take any necessary
steps to overcome the effects of prior
discrimination.

(i) In the absence of discrimination,
a Recipient, in administering a pro-
gram or activity, may take any steps
necessary to overcome the effects of
conditions that resulted in limiting
participation by persons of a particular
race, color, national origin, religion, or
sex.

(iii) After a finding of noncompli-
ance, or after a Recipient has reason-
able cause to believe that discrimina-
tion has occurred, a Recipient shall not
be prohibited by this section from tak-
ing any action eligible under subpart C
of 24 CFR part 570 to ameliorate an im-
balance in benefits, services or facili-
ties provided to any geographic area or
specific group of persons within its ju-
risdiction, where the purpose of such
action is to remedy discriminatory
practices or usage.

(iv)(A) Notwithstanding anything to
the contrary in this part, nothing con-
tained in this section shall be con-
strued to prohibit any Recipient from
maintaining or constructing separate
living facilities or restroom facilities
for the different sexes in order to pro-
tect personal privacy or modesty con-
cerns. Furthermore, selectivity on the
basis of sex is not prohibited when in-
stitutional or custodial services can, in
the interest of personal privacy or
modesty, only be performed by a mem-
ber of the same sex as those receiving
the services.

(B) Section 109 of the Act does not di-
rectly prohibit discrimination on the
basis of age or disability, but directs
that the prohibitions against discrimi-
nation on the basis of age under the
Age Discrimination Act and the prohi-
bitions against discrimination on the
basis of disability under Section 504
apply to Title | programs and activi-
ties. Accordingly, for programs or ac-
tivities receiving Federal financial as-
sistance, the regulations in this part 6
apply to discrimination on the bases of
race, color, national origin, religion, or
sex; the regulations at 24 CFR part 8
apply to discrimination on the basis of
disability; and the regulations at 24
CFR part 146 apply to discrimination
on the basis of age.
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(b) [Reserved]

§6.5 Discrimination
ployment.

(a) General. A Recipient may not,
under any program or activity funded
in whole or in part with Federal finan-
cial assistance, directly or through
contractual agents or other arrange-
ments including contracts and consult-
ants, subject a person to discrimina-
tion in the terms and conditions of em-
ployment. Terms and conditions of em-
ployment include advertising, inter-
viewing, selection, promotion, demo-
tion, transfer, recruitment and adver-
tising, layoff or termination, pay or
other compensation, including bene-
fits, and selection for training.

(b) Determination of compliance status.
The Assistant Secretary will follow the
procedures set forth in this part and 29
CFR part 1691 and look to the sub-
stantive guidelines and policy of the
Equal Employment Opportunity Com-
mission when reviewing employment
practices under Section 109.

prohibited—em-

§6.6 Records to be maintained.

(a) General. Recipients shall maintain
records and data as required by 24 CFR
91.105, 91.115, 570.490, and 570.506.

(b) Employment. Recipients shall
maintain records and data as required
by the Equal Employment Opportunity
Commission at 29 CFR part 1600.

(c) Recipients shall make available
such records and any supporting docu-
mentation upon request of the Respon-
sible Official.

(Approved by the Office of Management and
Budget under control numbers 2506-0117 and
2506-0077.)

Subpart B—Enforcement

§6.10 Compliance information.

(a) Cooperation and assistance. The
Responsible Official and the Award Of-
ficial will provide assistance and guid-
ance to Recipients to help them com-
ply voluntarily with this part.

(b) Access to data and other sources of
information. Each Recipient shall per-
mit access by authorized representa-
tives of HUD to its facilities, books,
records, accounts, minutes and audio
tapes of meetings, personnel, computer
disks and tapes, and other sources of
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information as may be pertinent to a
determination of whether the Recipi-
ent is complying with this part. Where
information required of a Recipient is
in the exclusive possession of any other
agency, institution, or person, and that
agency, institution, or person fails or
refuses to furnish this information, the
Recipient shall so certify in any re-
quested report and shall set forth what
efforts it has made to obtain the infor-
mation. Failure or refusal to furnish
pertinent information (whether main-
tained by the Recipient or some other
agency, institution, or person) without
a credible reason for the failure or re-
fusal will be considered to be non-
compliance under this part.

(c) Compliance data. Each Recipient
shall keep records and submit to the
Responsible Official, timely, complete,
and accurate data at such times and in
such form as the Responsible Official
may determine to be necessary to as-
certain whether the Recipient has com-
plied or is complying with this part.

(d) Notification to employees, bene-
ficiaries, and participants. Each Recipi-
ent shall make available to employees,
participants, beneficiaries, and other
interested persons information regard-
ing the provisions of this part and its
applicability to the program or activ-
ity under which the Recipient receives
Federal financial assistance and make
such information available to them in
such manner as the Responsible Offi-
cial finds necessary to apprise such
persons of the protections against dis-
crimination assured them by Section
109 and this part.

§6.11 Conduct of investigations.

(@) Filing a complaint—(1) Who may
file. Any person who believes that he or
she has been subjected to discrimina-
tion prohibited by this part may file,
or may have an authorized representa-
tive file on his or her behalf, a com-
plaint with the Responsible Official.
Any person who believes that any spe-
cific class of persons has been sub-
jected to discrimination prohibited by
this part and who is a member of that
class or who is the authorized rep-
resentative of a member of that class
may file a complaint with the Respon-
sible Official.
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(2) Confidentiality. Generally, the Re-
sponsible Official shall hold in con-
fidence the identity of any person sub-
mitting a complaint, unless the person
submits written authorization other-
wise. However, an exception to main-
taining confidentiality of the identity
of the person may be required to carry
out the purposes of this part, including
the conduct of any investigation, hear-
ing, or proceeding under this part.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
of discrimination, unless the Respon-
sible Official waives this time limit for
good cause. For purposes of deter-
mining when a complaint is filed under
this part, a complaint mailed to the
Responsible Official via the U.S. Postal
Service will be deemed filed on the
date it is postmarked. A complaint de-
livered to the Responsible Official in
any other manner will be deemed filed
on the date it is received by the Re-
sponsible Official.

(4) Where to file complaints. Com-
plaints must be in writing, signed, ad-
dressed to the Responsible Official, and
filed with (mailed to or otherwise de-
livered to) the Office of Fair Housing
and Equal Opportunity at any HUD Of-
fice.

(5) Content of complaints. Each com-
plaint should contain the complain-
ant’s name, address, and phone num-
ber; a description or name, if available,
of the Recipient alleged to have vio-
lated this part; an address where the
violation occurred; and a description of
the Recipient’s alleged discriminatory
action in sufficient detail to inform the
Responsible Official of the nature and
date of the alleged violation of this
part.

(6) Amendments to complaints. Amend-
ments to complaints, such as clarifica-
tion and amplification of allegations in
a complaint or the addition of other
Recipients, may be made by the com-
plainant or the complainant’s author-
ized representative at any time while
the complaint is being considered, and
any amendment shall be deemed to be
made as of the original filing date.

(7) Notification. To the extent prac-
ticable, the Responsible Official will
notify the complainant and the Recipi-
ent of the Responsible Official’s receipt
of a complaint within 10 calendar days



§6.11

of receipt of a complete complaint. If
the Responsible Official receives a
complaint that is not complete, the Re-
sponsible Official will notify the com-
plainant and specify the additional in-
formation that is needed to make the
complaint complete. If the complain-
ant fails to complete the complaint,
the Responsible Official will close the
complaint without prejudice and notify
the complainant. When a complete
complaint has been received, the Re-
sponsible Official, or his or her des-
ignee, will assess the complaint for ac-
ceptance, rejection, or referral to an
appropriate Federal agency within 20
calendar days.

(8) Resolution of complaints. After the
acceptance of a complete complaint,
the Responsible Official will inves-
tigate the complaint, attempt informal
resolution, and, if resolution is not
achieved, the Responsible Official will
notify the Recipient and complainant,
to the extent practicable within 180
days of the receipt of the complete
complaint, of the results of the inves-
tigation in a letter of findings sent by
certified mail, return receipt re-
quested, containing the following:

(i) Findings of fact and a finding of
compliance or noncompliance;

(ii) A description of an appropriate
remedy for each violation believed to
exist; and

(iii) A notice of the right of the Re-
cipient and the complainant to request
a review of the letter of findings by the
Responsible Official. A copy of the
final investigative report will be made
available upon request.

(b) Compliance reviews—(1) Periodic
compliance reviews. The Responsible Of-
ficial may periodically review the prac-
tices of Recipients to determine wheth-
er they are complying with this part
and may conduct on-site reviews. The
Responsible Official will initiate an on-
site review by sending to the Recipient
a letter advising the Recipient of the
practices to be reviewed; the programs
affected by the review; and the oppor-
tunity, at any time before a final de-
termination, to submit information
that explains, validates, or otherwise
addresses the practices under review.
In addition, the Award Official will in-
clude, in normal program compliance
reviews and monitoring procedures, ap-
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propriate actions to review and mon-
itor compliance with general or spe-
cific program requirements designed to
implement the requirements of this
part.

(2) Time period of the review. (i) For
the Entitlement program, compliance
reviews will cover the three years be-
fore the date of the review.

(ii) For the Urban Development Ac-
tion Grant (UDAG) program, the com-
pliance review is applicable only to
UDAG loan repayments or other pay-
ments or revenues classified as pro-
gram income. UDAG repayments or
other payments or revenues classified
as miscellaneous revenue are not sub-
ject to compliance review under this
part. (See 24 CFR 570.500(a).) The com-
pliance review will cover the time pe-
riod that program income is being re-
paid.

(iii) For the State and HUD-Adminis-
tered Small Cities programs, the com-
pliance review will cover the four years
before the date of the review.

(iv) For all other programs, the time
period covered by the review will be
four years before the date of the re-
view.

(v) On a case-by-case basis, at the
discretion of the Responsible Official,
the above time frames for review can
be expanded where facts or allegations
warrant further investigation.

(3) Early compliance resolution. On the
last day of the on-site visit, after the
compliance review, the Recipient will
be given an opportunity to supplement
the record. Additionally, a prefinding
conference may be held and a summary
of the proposed findings may be pre-
sented to the Recipient. In those in-
stances where the issue(s) cannot be re-
solved at a prefinding conference or
with the supplemental information, a
meeting will be scheduled to attempt a
voluntary settlement.

(4) Notification of findings. (i) The As-
sistant Secretary will notify the Re-
cipient of Federal financial assistance
of the results of the compliance review
in a letter of findings sent by certified
mail, return receipt requested.

(ii) Letter of findings. The letter of
findings will include the findings of
fact and the conclusions of law; a de-
scription of a remedy for each viola-
tion found; and a notice that a copy of
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HUD'’s final report concerning its com-
pliance review will be made available,
upon request, to the Recipient.

(c) Right to a review of the letter of
findings. (1) Within 30 days of receipt of
the letter of findings, any party may
request that a review be made of the
letter of findings, by mailing or deliv-
ering to the Responsible Official, Room
5100, Office of Fair Housing and Equal
Opportunity, HUD, Washington, DC
20410, a written statement of the rea-
sons why the letter of findings should
be modified.

(2) The Responsible Official will send
by certified mail, return receipt re-
quested, a copy of the request for re-
view to all parties. Parties other than
the party requesting review and HUD
shall have 20 days from receipt to re-
spond to the request for review.

(3) The Responsible Official will ei-
ther sustain or modify the letter of
findings or require that further inves-
tigation be conducted, within 60 days
of the request for review. The Respon-
sible Official’s decision shall constitute
the formal determination of compli-
ance or noncompliance.

(4) If no party requests that the let-
ter of findings be reviewed, the Respon-
sible Official, within 14 calendar days
of the expiration of the time period in
paragraph (a)(9)(i) of this section, will
send a formal written determination of
compliance or noncompliance to all
parties.

(d) Voluntary compliance time limits.
The Recipient will have 10 calendar
days from receipt of the letter of find-
ings of noncompliance, or such other
reasonable time as specified in the let-
ter, within which to agree, in writing,
to come into voluntary compliance or
to contact the Responsible Official for
settlement discussions. If the Recipient
fails to meet this deadline, HUD will
proceed in accordance with 8§§6.12 and
6.13.

(e) Informal resolution/voluntary com-
pliance—(1) General. It is the policy of
HUD to encourage the informal resolu-
tion of matters. A complaint or a com-
pliance review may be resolved by in-
formal means at any time. If a letter of
findings is issued, and the letter makes
a finding of noncompliance, the Re-
sponsible Official will attempt to re-
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solve the matter through a voluntary
compliance agreement.

(2) Objectives of informal resolution/vol-
untary compliance. In attempting infor-
mal resolution, the Responsible Offi-
cial will attempt to achieve a just reso-
lution of the matter and to obtain as-
surances, where appropriate, that the
Recipient will satisfactorily remedy
any violations of the rights of any
complainant, and will take such action
as will assure the elimination of any
violation of this part or the prevention
of the occurrence of such violation in
the future. If a finding of noncompli-
ance has been made, the terms of such
an informal resolution shall be reduced
to a written voluntary compliance
agreement, signed by the Recipient and
the Responsible Official, and be made
part of the file. Such voluntary compli-
ance agreements shall seek to protect
the interests of the complainant (if
any), other persons similarly situated,
and the public.

(3) Right to file a private civil action.
At any time in the process, the com-
plainant has the right to file a private
civil action. If the complainant does
so, the Responsible Official has the dis-
cretion to administratively close the
investigation or continue the inves-
tigation, if he or she decides that it is
in the best interests of the Department
to do so. If the Responsible Official
makes a finding of noncompliance and
an agreement to voluntarily comply is
not obtained from the Recipient, the
procedures at §§6.12 and 6.13 for effect-
ing compliance shall be followed.

(f) Intimidatory or retaliatory acts pro-
hibited. No Recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any person for the
purpose of interfering with any right or
privilege secured by this part, or be-
cause he or she has made a complaint,
testified, assisted, or participated in
any manner in an investigation, com-
pliance review, proceeding, or hearing
under this part.

§6.12 Procedure for effecting compli-
ance.

(a) Whenever the Assistant Secretary
determines that a Recipient of Federal
financial assistance has failed to com-
ply with Section 109(a) or this part and
voluntary compliance efforts have
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failed, the Secretary will notify the
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general
local government of the findings of
noncompliance and will request that
the Governor or the Chief Executive
Officer secure compliance. If within a
reasonable period of time, not to ex-
ceed 60 days, the Governor or the Chief
Executive Officer fails or refuses to se-
cure compliance, the Secretary will:

(1) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted;

(2) Exercise the powers and functions
provided by Title VI;

(3) Terminate or reduce payments
under Title I, or limit the availability
of payments under Title | to programs
or activities not affected by the failure
to comply; or

(4) Take such other actions as may be
provided by law, including but not lim-
ited to, the initiation of proceedings
under 24 CFR part 24 or any applicable
proceeding under State or local law.

(b) Termination, reduction, or limitation
of the availability of Title | payments. No
order terminating, reducing, or lim-
iting the availability of Title | pay-
ments under this part shall become ef-
fective until:

(1) The Secretary has notified the
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general
local government of the Recipient’s
failure to comply in accordance with
paragraph (a) of this section and of the
termination, reduction or limitation of
the availability of Title I payments to
be taken;

(2) The Secretary has determined
that compliance cannot be secured by
voluntary means;

(3) The Recipient has been extended
an opportunity for a hearing in accord-
ance with §6.13(a); and

(4) A final agency notice or decision
has been rendered in accordance with
paragraph (c) of this section or 24 CFR
part 180.

(c) If a Recipient does not respond to
the notice of opportunity for a hearing
or does not elect to proceed with a
hearing within 20 days of the issuance
of the Secretary’s actions listed in
paragraphs (b)(1), (2) and (3) of this sec-
tion, then the Secretary’s approval of
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the termination, reduction or limita-
tion of the availability of Title | pay-
ments is considered a final agency no-
tice and the Recipient may seek judi-
cial review in accordance with section
111(c) of the Act.

§6.13 Hearings and appeals.

(a) When a Recipient requests an op-
portunity for a hearing, in accordance
with §6.12(b)(3), the General Counsel
will follow the notification procedures
set forth in 24 CFR 180.415. The hearing,
and any petition for review, will be
conducted in accordance with the pro-
cedures set forth in 24 CFR part 180.

(b) After a hearing is held and a final
agency decision is rendered under 24
CFR part 180, the Recipient may seek
judicial review in accordance with sec-
tion 111(c) of the Act.

PART 7—EQUAL EMPLOYMENT OP-
PORTUNITY; POLICY AND PROCE-
DURES

Subpart A—Equal Employment Opportunity
Without Regard to Race, Color, Reli-
gion, Sex, National Origin, Age, or Dis-
ability

GENERAL PROVISIONS

Sec.

7.1 Policy.

7.2 Definitions.

7.3 Designations.

7.4 Affirmative employment programs.

RESPONSIBILITIES

7.10 Responsibilities of the Director and
Deputy Director of EEO.

7.11 Responsibilities of the EEO Officers.

7.12 Responsibilities of the EEO Counselors.

7.13 Responsibilities of the Assistant Sec-
retary for Administration.
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visors.
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PRECOMPLAINT PROCESSING
7.25 Precomplaint processing.
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Contents.
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7.33
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7.37 Rights of appeal.
7.38 Relationship to other HUD appellate
procedures.

Subpart B [Reserved]

AUTHORITY: 42 U.S.C. 3535(d); E.O. 11478, 3
CFR, 1969 Comp. p. 306; 42 U.S.C. 2000e note.

SOURCE: 61 FR 14228, Mar. 29, 1996, unless
otherwise noted.

Subpart A—Equal Employment
Opportunity Without Regard to
Race, Color, Religion, Sex,
National Origin, Age, or Dis-
ability

GENERAL PROVISIONS

§7.1 Policy.

In conformity with the policy ex-
pressed in Executive Order 11478 (34 FR
12985, 3 CFR, 1966-1970 Comp., p. 803)
and with implementing regulations of
the Equal Employment Opportunity
Commission, codified under 29 CFR
part 1614, it is the policy and the intent
of the Department of Housing and
Urban Development to provide equality
of opportunity in employment in the
Department for all persons; to prohibit
discrimination because of race, color,
religion, sex, national origin, age or
disability in all aspects of its personnel
policies, program, practices, and oper-
ations and in all its working conditions
and relationships with employees and
applicants for employment; and to pro-
mote the full realization of equal op-
portunity in employment through con-
tinuing programs of affirmative em-
ployment at every management level
within the Department.

§7.2 Definitions.

For purposes of this subpart A—

AE means Affirmative Employment.

EEO means Equal Employment Op-
portunity.

Organizational unit means the juris-
dictional area of the Office of the Sec-
retary, the Assistant to the Deputy
Secretary for Field Management, each
Assistant Secretary, the General Coun-
sel, the Inspector General, the Presi-
dent of the Government National Mort-
gage Association, the Chief Financial
Officer, the Director of Lead-Based
Paint Abatement and Poisoning Pre-
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vention, and the Office of Federal
Housing Enterprise Oversight.

Person with a disability means the
same as handicap under EEOC’s regula-
tions at 29 CFR part 1614.

§7.3 Designations.

(a) Director of Equal Employment Op-
portunity. The Director of the Office of
Departmental Equal Employment Op-
portunity is designated the Director of
EEO, except that with respect to com-
plaints naming the Director and/or
Deputy Director of Departmental EEO
as the alleged discriminating official(s)
and complaints arising in the Office of
Departmental EEO, the Chief of Staff
shall be Director of EEO.

(b) Deputy Director of Equal Employ-
ment Opportunity. The Deputy Director
of the Office of Departmental Equal
Employment Opportunity is designated
as the Deputy Director of Equal Em-
ployment Opportunity and acts for the
Director of EEO.

(c) Equal Employment Opportunity Of-
ficers. The Director of Equal Employ-
ment Opportunity shall designate ap-
propriate HUD officials to be Equal
Employment Opportunity Officers for
their respective organizational units.

§7.4 Affirmative
grams.

The Office of the Secretary, the As-
sistant to the Deputy Secretary for
Field Management, each Assistant Sec-
retary, the General Counsel, the In-
spector General, the President of the
Government National Mortgage Asso-
ciation, the Chief Financial Officer, the
Director of Lead-Based Paint Abate-
ment and Poisoning Prevention, and
the Director, Office of Federal Housing
Enterprise Oversight shall establish,
maintain and carry out a plan of af-
firmative employment to promote
equal opportunity in every aspect of
employment policy and practice. Each
plan shall identify instances of under-
representation of minorities, women
and persons with disabilities, recognize
situations or barriers that impede
equality of opportunity, and include
objectives and action items targeted to
eliminate any employment, training,
advancement, and retention issues
which adversely affect minorities,
women and persons with disabilities.

employment pro-
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Each plan must be consistent with 29
CFR part 1614 and the governing Man-
agement Directive issued by the Equal
Employment Opportunity Commission,
and is subject to approval by the Direc-
tor of Equal Employment Opportunity
and shall be developed within the
framework of Departmentwide guide-
lines published by the Director of EEO.

RESPONSIBILITIES

§7.10 Responsibilities of the Director
and Deputy Director of EEO.

The Director and Deputy Director of
EEO are assigned the functions of:

(a) Advising the Secretary with re-
spect to the preparation of plans, pro-
cedures, regulations, reports, and other
matters pertaining to the Govern-
ment’s equal employment opportunity
policy and the Department’s EEO/AE
programs;

(b) In coordination with other offi-
cials, developing and maintaining
plans, procedures, and regulations nec-
essary to carry out the Department’s
EEO programs, including a Depart-
mentwide program of affirmative em-
ployment developed in coordination
with other officials; approving pro-
grams of affirmative employment es-
tablished throughout the Department;

(c) Evaluating from time to time the
sufficiency of the Department’s EEO/
AE programs and reporting thereon to
the Secretary with recommendations
as to any improvement or correction
needed, including remedial or discipli-
nary action with respect to managerial
or supervisory employees who have
failed in their responsibility;

(d) Appraising the Department’s per-
sonnel operations at regular intervals
to insure their conformity with the
policy of the Government and the De-
partment’s equal employment oppor-
tunity program;

(e) Making changes in programs and
procedures designed to eliminate dis-
criminatory practices and improve the
Department’s EEO/AE programs;

(f) Selecting EEO Counselors;

(9) Providing for counseling by an
EEO Counselor of an aggrieved em-
ployee or applicant for employment
who believes that he or she has been
discriminated against because of race,
color, religion, sex, national origin, age
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or disability and for attempting to re-
solve on an informal basis or through a
formal alternative dispute resolution
process, the matter raised by the em-
ployee or applicant before a complaint
of discrimination may be filed under
§7.31;

(h) Providing for the prompt, fair and
impartial processing of individual com-
plaints involving issues of discrimina-
tion within the Department subject to
29 CFR part 1614;

(i) Making the final decision on dis-
crimination complaints and ordering
such corrective measures as may be
necessary, including disciplinary ac-
tion as is warranted by the cir-
cumstances when an employee has been
found to have engaged in a discrimina-
tory practice; and

(J) Executing settlement agreements
to resolve EEO complaints.

§7.11 Responsibilities of the EEO Offi-
cers.

Each EEO Officer shall:

(a) Advise the Director of EEO on all
matters affecting the implementation
of the Department’s EEO/AE policies
and programs in the organizational
unit;

(b) Develop and maintain a program
of affirmative employment for the or-
ganizational unit and insure that it is
carried out in an exemplary manner;

(c) Publicize to all employees of the
organizational unit the name and ad-
dress of the Director of EEO, the EEO
Officer, and the EEO Counselor(s), the
EEO Discrimination Complaint Man-
ager, the Affirmative Employment
Program (AEP) Manager, the Diversity
Program Manager, and the EEO com-
plaint procedures;

(d) Inform all supervisors in the orga-
nizational unit of the responsibilities
and objectives of the EEO Counselors
and the EEO complaint process and the
importance of cooperating with the
Counselors to informally find solutions
to problems brought to the officer’s at-
tention by employees and applicants;

(e) Evaluate the performance by the
managers and supervisors in the orga-
nizational unit in carrying out their
responsibilities under this subpart and
taking appropriate action;

(f) Seek a resolution of EEO matters
alleging discrimination within their



Office of the Secretary, HUD

organization brought to their atten-
tion;

(g) Designate a high level Affirma-
tive Employment Program (AEP) Man-
ager in Headquarters responsible for
the preparation of the AEP plan; the
management of the plan; providing ad-
vice and guidance to managers and su-
pervisors in removing barriers to EEO/
AE and in implementing all their EEO/
AE responsibilities; and reviewing all
recruitment and personnel actions
taken by managers and supervisors to
ensure the achievement of AEP objec-
tives;

(h) Designate a senior level EEO Dis-
crimination Complaint Manager in
Headquarters to manage and direct the
organization’s EEO responsibilities;
and

(i) Designate a senior level Diversity
Program Manager in Headquarters to
manage and direct the organization’s
Diversity Program and provide re-
sources for Diversity activities for its
employees.

§7.12 Responsibilities of the EEO

Counselors.

The EEO Counselors are responsible
for counseling and attempting resolu-
tion of matters brought to the coun-
selor’s attention pursuant to §7.26 and
29 CFR part 1614 by any employee or
applicant for employment who believes
that he or she has been discriminated
against because of race, color, religion,
sex, national origin, age, or disability.

§7.13 Responsibilities of the Assistant
Secretary for Administration.

The Assistant Secretary for Adminis-
tration shall:

(a) Provide leadership in developing
and maintaining personnel manage-
ment policies, programs, automated
systems and procedures which will pro-
mote continuing affirmative employ-
ment to insure equal opportunity in
the recruitment, selection, placement,
training, awards, recognition and pro-
motion of employees, including an ap-
plicant flow tracking system;

(b) Provide positive assistance and
guidance to organizational units and
personnel offices to insure the effective
implementation of the personnel man-
agement policies, programs, automated
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systems, and procedures on equal em-
ployment opportunity;

(c) Participate at the national level
with other Government departments
and agencies, other employers, and
other public and private groups, in co-
operative action to improve employ-
ment opportunities and community
conditions which effect employability;

(d) Prepare and implement plans for
recruitment and reports in accordance
with the Federal Equal Opportunity
Recruitment Program and the Disabled
Veterans Affirmative Action Program;

(e) Make reasonable accommodation
to the known physical or mental limi-
tations of qualified applicants and em-
ployees with disabilities unless the ac-
commodation would impose an undue
hardship on the operation of the agen-
cy’s program; and

(f) Designate a senior level Disability
Program Manager to promote EEO/AE
for persons with disabilities; to assure
the accessibility of all HUD facilities
and programs; and to manage the re-
sources for providing reasonable ac-
commodation.

§7.14 Responsibilities of Human Re-
sources Officers.

In conformity with guidelines issued
by the Assistant Secretary for Admin-
istration, Human Resources Officers
shall:

(a) Appraise job structure and em-
ployment practices to insure genuine
equality of opportunity for all employ-
ees to participate fully on the basis of
merit in all occupations and levels of
responsibility;

(b) Communicate the Department’s
equal employment opportunity policy
and program and its employment needs
to all sources of job candidates without
regard to race, color, religion, sex, na-
tional origin, disability or age and so-
licit their recruitment assistance on a
continuing basis;

(c) As appropriate, provide personnel
information to EEO counselors and
others who are involved in the decision
on a discrimination complaint;

(d) Evaluate hiring methods and
practices to insure impartial consider-
ation for all job applicants;

(e) Ensure that new employee ori-
entation programs contain appropriate
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references to the Department’s EEO/AE
policies and programs;

(f) Participate in the preparation and
distribution of such educational mate-
rials as may be necessary to inform
adequately all employees of their
rights and responsibilities as described
in this part, including the Depart-
ment’s directives issued to carry out
the Equal Employment Opportunity
Program;

(9) In coordination with the Director
of the Training Academy, develop an
on-going training program for various
levels of administration and super-
vision, to ensure understanding of the
Departmental EEO/AE programs, pol-
icy and requirements which fosters ef-
fective teamwork and high morale, and
provide communication with employ-
ees on any matter related to equal em-
ployment opportunity;

(h) Decide all personnel actions on
merit principles in a manner which will
demonstrative affirmative equal em-
ployment opportunity for the organiza-
tion;

(i) Ensure the greatest possible utili-
zation and development of the skills
and potential ability of all employees;

(J) Track applicant flow and prompt-
ly take or recommend appropriate ac-
tion to overcome any impediment to
the achievement of the objectives of
the EEO/AE programs; and

(k) Provide recognition to employees,
supervisors, managers and units dem-
onstrating superior accomplishment in
equal employment opportunity.

§7.15 Responsibilities
and supervisors.

All managers and supervisors of the
Department are responsible for:

(a) Removing barriers to EEO and en-
suring that Affirmative Employment
objectives are accomplished in their
areas of responsibility;

(b) Evaluating subordinate managers
and supervisors on their performance
of EEO/AE responsibilities;

(c¢) Encouraging and taking positive
steps to ensure respect for and accept-
ance of minorities, women and persons
with disabilities, veterans and others
of diverse characteristics in the work
force;

(d) Providing for the non-discrimina-
tory treatment of all employees and for

of managers
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providing full and fair opportunity for
all employees in obtaining employment
and career advancement, including sup-
port for F.A.l.R., the Upward Mobility
Program, the Mentoring Program and
the Individual Development Plan;

(e) Encouraging and authorizing staff
participation in the various Diversity
Program observances;

(f) Being proactive in addressing
EEO/AE issues, and for work environ-
ments that encourage and support
complaint avoidance through sound
management and personnel practices;

(9) Resolving complaints of discrimi-
nation early in the EEO process either
independently, or through the use of
alternate dispute resolution tech-
niques, when it is the right thing to do
and when it represents a sound busi-
ness decision; and

(h) Making reasonable accommoda-
tion to the religious and disability
needs of applicants and employees
when those accommodations can be
made without undue hardship on the
business of the agency.

§7.16 Responsibilities of employees.

All employees of the Department are
responsible for:

(a) Being informed as to the Depart-
ment’s EEO/AE programs;

(b) Adopting an attitude of full ac-
ceptance of minority, female and dis-
abled group associates, and support of
F.ALR;

(c) Providing equality of treatment
of, and service to, all citizens with
whom they come in contact in carrying
out their job responsibilities; and

(d) Providing assistance to super-
visors and managers in carrying out
their responsibilities in the EEO/AE
programs.

PRECOMPLAINT PROCESSING

§7.25 Precomplaint processing.

The regulations in 29 CFR 1614.105,
concerning precomplaint processing
shall apply.

COMPLAINTS

§7.30 Presentation of complaint.

At any stage in the presentation of a
complaint, including the counseling
stage, the Complainant shall be free
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from restraint, interference, coercion,
discrimination, or reprisal and shall
have the right to be accompanied, rep-
resented, and advised by a representa-
tive of the Complainant’s own choos-
ing, except as limited by 29 CFR
1614.605. If the Complainant is an em-
ployee of the Department, the em-
ployee shall have a reasonable amount
of official time to present the com-
plaint if the employee is otherwise in
an active duty status. If the Complain-
ant is an employee of the Department
and designates another employee of the
Department as Complainant’s rep-
resentative, the representative shall be
free from restraint, interference, coer-
cion, discrimination, or reprisal, and
shall have a reasonable amount of offi-
cial time, if the representative is oth-
erwise Iin an active duty status, to
present the complaint.

§7.31 Who may file a complaint, with
whom filed, and time limits.

Any aggrieved person (hereafter re-
ferred to as the Complainant) who has
observed the provisions of §7.25 may
file a complaint if the matter of dis-
crimination was not resolved to the
complainant’s satisfaction. The com-
plaint must be filed with the Director
of EEO within fifteen (15) days of re-
ceipt of the Notice of Right to File a
Complaint issued by the EEO Coun-
selor. The Department may accept a
complaint only if the Complainant has
met the appropriate requirements con-
tained in 29 CFR 1614.605.

§7.32 Contents.

(@) The complaint filed should in-
clude the following information:

(1) The specific action or personnel
matter which is alleged to be discrimi-
natory;

(2) The date the act or matter oc-
curred;

(3) The protected basis or bases on
which the alleged discrimination oc-
curred;

(4) Facts and other pertinent infor-
mation to support the allegation of dis-
crimination; and

(5) The relief desired.

(b) To expedite the processing of
complaints of discrimination, the Com-
plainant should use HUD EEO-1 form
to file the complaint.

§7.35

§7.33 Acceptability.

The Director of EEO shall determine
whether the complaint comes within
the purview of the EEO regulations at
29 CFR part 1614 and shall advise the
Complainant and Complainant’s rep-
resentative in writing of the accept-
ance or dismissal of the allegation(s) of
the complaint. Should the Director of
EEO dismiss the complaint or any alle-
gations contained in the complaint, the
written decision to the Complainant
shall inform Complainant of the com-
plainant’s right to appeal the decision
and of the time limit applicable to the
right of appeal, if Complainant believes
the dismissal improper.

§7.34 Processing.

(a) The Director of EEO will process
complaints filed under 29 CFR part 1614
for the Department. The Director or
the Director’s designee has jurisdiction
of any case.

(b) The Director of EEO shall provide
for the development of a complete and
impartial record on which to decide the
merits of the allegations accepted for
investigation.

(1) The person assigned to develop
the factual record for the complaint
shall occupy a position in the Depart-
ment which is not, directly or indi-
rectly, under the jurisdiction of the
head of the part of the Department in
which the complaint arose, or the per-
son shall develop the record under a
contract with the Department.

(2) The Department will develop a
complete and impartial factual record,
subject to the requirements of 29 CFR
part 1614, upon which to make findings
on the matters raised in the complaint
and accepted for processing.

(3) The Director of EEO will provide
the Complainant and the EEO Officer a
copy of the record developed.

§7.35 Hearing.

(a) The Director of EEO will notify
the Complainant of the Complainant’s
right to request an administrative
hearing before the Equal Employment
Opportunity Commission or a Final
Agency Decision from the Department
and the timeframes for executing the
right to request an administrative
hearing.
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(b) The Director of EEO will notify
the appropriate EEOC office of Com-
plainant’s timely request for a hearing
and request the appointment of an ad-
ministrative judge to conduct the hear-
ing pursuant to 29 CFR 1614.109.

§7.36 Decision by Director of EEO.

Following consultation with the Gen-
eral Counsel and the Assistant Sec-
retary for Administration, the Director
of EEO shall make the final agency de-
cision for the Department based on the
record developed through the proc-
essing of the complaint. The decision
shall require the remedial and correc-
tive action necessary to ensure that
the Department is in compliance with
the EEO statutes and to promote the
Department’s policy of equal employ-
ment opportunity.

§7.37

The provisions of 29 CFR part 1614,
subpart D, shall govern rights of ap-
peal.

Rights of appeal.

§7.38 Relationship to other HUD ap-
pellate procedures.

(a) An aggrieved individual covered
by a collective bargaining agreement
that permits allegations of discrimina-
tion to be raised in a negotiated griev-
ance procedure can file a complaint
under these procedures or a negotiated
grievance, but not both. An election to
proceed under this part is indicated
only by filing of a written complaint.
An election to proceed under a nego-
tiated grievance procedure is indicated
by the filing of a timely grievance.

(b) An aggrieved individual alleging
discrimination on the basis of race,
color, religion, sex, national origin, age
or disability related to or stemming
from an action that can be appealed to
the Merit Systems Protection Board
(MSPB) can file a complaint under
these procedures, or an appeal with the
MSPB, but not both. Whichever is filed
first, the complaint or the appeal, is
considered an election to proceed in
that forum.

Subpart B [Reserved]
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PART 8—NONDISCRIMINATION
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ALLY ASSISTED PROGRAMS AND
ACTIVITIES OF THE DEPARTMENT
OF HOUSING AND URBAN DE-
VELOPMENT

Subpart A—General Provisions
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Subpart A—General Provisions

§8.1 Purpose.

(a) The purpose of this part is to ef-
fectuate section 504 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C
794), to the end that no otherwise
qualified individual with handicaps in
the United States shall, solely by rea-
son of his or her handicap, be excluded
from the participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
receiving Federal financial assistance
from the Department of Housing and
Urban Development. This part also im-
plements section 109 of the Housing
and Community Development Act of
1974, as amended (42 U.S.C. 5309). This
part does not effectuate section 504 as
it applies to any program or activity
conducted by the Department. Compli-
ance with this part does not assure
compliance with requirements for ac-
cessibility by physically-handicapped
persons imposed under the Architec-
tural Barriers Act of 1968 (42 U.S.C.
4151-4157; 24 CFR part 40).

(b) The policies and standards for
compliance established by this part are
established in contemplation of, and
with a view to enforcement through,
the Department’s administration of
programs or activities receiving Fed-
eral financial assistance and the ad-
ministrative procedures described in
subparts D and E (including, without
limitation, judicial enforcement under
§8.57(a)).

§8.2 Applicability.

This part applies to all applicants
for, and recipients of, HUD assistance
in the operation of programs or activi-
ties receiving such assistance. Such as-
sistance includes, but is not limited to,
that which is listed in appendix A of
this part.

§8.3 Definitions.

As used in this part:

Accessible, when used with respect to
the design, construction, or alteration
of a facility or a portion of a facility
other than an individual dwelling unit,
means that the facility or portion of
the facility when designed, constructed
or altered, can be approached, entered,
and used by individuals with physical

§8.3

handicaps. The phrase accessible to and
usable by is synonomous with acces-
sible.

Accessible, when used with respect to
the design, construction, or alteration
of an individual dwelling unit, means
that the unit is located on an acces-
sible route and when designed, con-
structed, altered or adapted can be ap-
proached, entered, and used by individ-
uals with physical handicaps. A unit
that is on an accessible route and is
adaptable and otherwise in compliance
with the standards set forth in §8.32 is
accessible within the meaning of this
paragraph. When a unit in an existing
facility which is being made accessible
as a result of alterations is intended
for use by a specific qualified indi-
vidual with handicaps (e.g., a current
occupant of such unit or of another
unit under the control of the same re-
cipient, or an applicant on a waiting
list), the unit will be deemed accessible
if it meets the requirements of applica-
ble standards that address the par-
ticular disability or impairment of
such person.

Accessible route means a continuous
unobstructed path connecting acces-
sible elements and spaces in a building
or facility that complies with the space
and reach requirements of applicable
standards prescribed by §8.32. An acces-
sible route that serves only accessible
units occupied by persons with hearing
or vision impairments need not comply
with those requirements intended to ef-
fect accessibility for persons with mo-
bility impairments.

Adaptability means the ability of cer-
tain elements of a dwelling unit, such
as kitchen counters, sinks, and grab
bars, to be added to, raised, lowered, or
otherwise altered, to accommodate the
needs of persons with or without handi-
caps, or to accommodate the needs of
persons with different types or degrees
of disability. For example, in a unit
adaptable for a hearing-impaired per-
son, the wiring for visible emergency
alarms may be installed but the alarms
need not be installed until such time as
the unit is made ready for occupancy
by a hearing-impaired person.

Alteration means any change in a fa-
cility or its permanent fixtures or
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equipment. It includes, but is not lim-
ited to, remodeling, renovation, reha-
bilitation, reconstruction, changes or
rearrangements in structural parts and
extraordinary repairs. It does not in-
clude normal maintenance or repairs,
reroofing, interior decoration, or
changes to mechanical systems.

Applicant for assistance means one
who submits an application, request,
plan, or statement required to be ap-
proved by a Department official or by a
primary recipient as a condition of eli-
gibility for Federal financial assist-
ance. An application means such a re-
quest, plan or statement.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities receiving
Federal financial assistance. For exam-
ple, auxiliary aids for persons with im-
paired vision may include readers,
Brailled materials, audio recordings,
and other similar services and devices.
Auxiliary aids for persons with im-
paired hearing may include telephone
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s),
interpreters, notetakers, written mate-
rials, and other similar services and de-
vices.

Department or HUD means the De-
partment of Housing and Urban Devel-
opment.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other real or personal prop-
erty or interest in the property.

Federal financial assistance means any
assistance provided or otherwise made
available by the Department through
any grant, loan, contract or any other
arrangement, in the form of:

(a) Funds;

(b) Services of Federal personnel; or

(c) Real or personal property or any
interest in or use of such property, in-
cluding:

(1) Transfers or leases of the property
for less than fair market value or for
reduced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of the property if the Fed-
eral share of its fair market value is
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not returned to the Federal Govern-
ment.
Federal financial assistance includes

community development funds in the
form of proceeds from loans guaranteed
under section 108 of the Housing and
Community Development Act of 1974,
as amended, but does not include as-
sistance made available through direct
Federal procurement contracts or pay-
ments made under these contracts or
any other contract of insurance or
guaranty.

Handicap means any condition or
characteristic that renders a person an
individual with handicaps.

Historic preservation programs or activi-
ties means programs or activities re-
ceiving Federal financial assistance
that have preservation of historic prop-
erties as a primary purpose.

Historic properties means those prop-
erties that are listed or are eligible for
listing in the National Register of His-
toric Places, or such properties des-
ignated as historic under a statute of
the appropriate State or local govern-
ment body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities; has a
record of such an impairment; or is re-
garded as having such an impairment.
For purposes of employment, this term
does not include: Any individual who is
an alcoholic or drug abuser whose cur-
rent use of alcohol or drugs prevents
the individual from performing the du-
ties of the job in question, or whose
employment, by reason of current alco-
hol or drug abuse, would constitute a
direct threat to property or the safety
of others; or any individual who has a
currently contagious disease or infec-
tion and who, by reason of such disease
or infection, would constitute a direct
threat to the health or safety of other
individuals or who, by reason of the
currently contagious disease or infec-
tion, is unable to perform the duties of
the job. For purposes of other programs
and activities, the term does not in-
clude any individual who is an alco-
holic or drug abuser whose current use
of alcohol or drugs prevents the indi-
vidual from participating in the pro-
gram or activity in question, or whose
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participation, by reason of such cur-
rent alcohol or drug abuse, would con-
stitute a direct threat to property or
the safety of others. As used in this
definition, the phrase:

(a) Physical or mental impairment in-
cludes:

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and

lymphatic; skin; and endocrine; or

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech and hearing
impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, drug addiction and alcoholism.

(b) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(c) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(d) Is regarded as having an impairment
means:

(1) Has a physical or mental impair-
ment that does not substantially limit
one or more major life activities but
that is treated by a recipient as consti-
tuting such a limitation;

(2) Has a physical or mental impair-
ment that substantially limits one or
more major life activities only as a re-
sult of the attitudes of others toward
such impairment; or

(3) Has none of the impairments de-
fined in paragraph (a) of this section
but is treated by a recipient as having
such an impairment.

Multifamily housing project means a
project containing five or more dwell-
ing units.

§8.3

Primary recipient means a person,
group, organization, State or local unit
of government that is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purpose of carrying out a program or
activity.

Program or activity means all of the
operations of:

(a)(1) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(2) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(b)(1) A college, university, or other
post-secondary institution, or a public
system of higher education; or

(2) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act
of 1965), system of vocational edu-
cation, or other school system;

(©)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(i) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(if) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(2) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(d) Any other entity which is estab-
lished by two or more of the entities
described in paragraphs (a), (b), or (c)
of this section;
any part of which is extended Federal
financial assistance.

Project means the whole of one or
more residential structures and appur-
tenant structures, equipment, roads,
walks, and parking lots which are cov-
ered by a single contract for Federal fi-
nancial assistance or application for
assistance, or are treated as a whole
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for processing purposes, whether or not
located on a common site.

Qualified individual with handicaps
means:

(a) With respect to employment, an
individual with handicaps who, with
reasonable accommodation, can per-
form the essential functions of the job
in question; and

(b) With respect to any non-employ-
ment program or activity which re-
quires a person to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the recipient can demonstrate
would result in a fundamental alter-
ation in its nature; or

(c) With respect to any other non-em-
ployment program or activity, an indi-
vidual with handicaps who meets the
essential eligibility requirements for
participation in, or receipt of benefits
from, that program or activity. Essen-
tial eligibility requirements include stat-
ed eligibility requirements such as in-
come as well as other explicit or im-
plicit requirements inherent in the na-
ture of the program or activity, such as
requirements that an occupant of mul-
tifamily housing be capable of meeting
the recipient’s selection criteria and be
capable of complying with all obliga-
tions of occupancy with or without
supportive services provided by persons
other than the recipient. For example,
a chronically metally ill person whose
particular condition poses a significant
risk of substantial interference with
the safety or enjoyment of others or
with his or her own health or safety in
the absence of necessary supportive
services may be qualified for occupancy
in a project where such supportive
services are provided by the recipient
as part of the assisted program. The
person may not be qualified for a
project lacking such services.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended for any
program or activity directly or
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through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. An
entity or person receiving housing as-
sistance payments from a recipient on
behalf of eligible families under a hous-
ing assistance payments program or a
voucher program is not a recipient or
subrecipient merely by virtue of re-
ceipt of such payments.

Replacement cost of the completed facil-
ity means the current cost of construc-
tion and equipment for a newly con-
structed housing facility of the size
and type being altered. Construction
and equipment costs do not include the
cost of land, demolition, site improve-
ments, non-dwelling facilities and ad-
ministrative costs for project develop-
ment activities.

Secretary means the Secretary of
Housing and Urban Development.

Section 504 means section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794, as it applies to programs
or activities receiving Federal finan-
cial assistance.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

[53 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27,
1989]

§8.4 Discrimination prohibited.

(@) No qualified individual with
handicaps shall, solely on the basis of
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program or activity
that receives Federal financial assist-
ance from the Department.

(b)(1) A recipient, in providing any
housing, aid, benefit, or service in a
program or activity that receives Fed-
eral financial assistance from the De-
partment may not, directly or through

contractual, licensing, or other ar-
rangements, solely on the basis of
handicap:

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service;

106



Office of the Secretary, HUD

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service that is not equal
to that afforded to others;

(iii) Provide a qualified individual
with handicaps with any housing, aid,
benefit, or service that is not as effec-
tive in affording the individual an
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate
housing, aid, benefits, or services to in-
dividuals with handicaps or to any
class of individuals with handicaps
from that provided to others unless
such action is necessary to provide
qualified individuals with handicaps
with housing, aid, benefits, or services
that are as effective as those provided
to others.

(v) Aid or perpetuate discrimination
against a qualified individual with
handicaps by providing significant as-
sistance to an agency, organization, or
person that discriminates on the basis
of handicap in providing any housing,
aid, benefit, or service to beneficiaries
in the recipient’s federally assisted
program or activity;

(vi) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vii) Deny a dwelling to an otherwise
qualified buyer or renter because of a
handicap of that buyer or renter or a
person residing in or intending and eli-
gible to reside in that dwelling after it
is sold, rented or made available; or

(viii) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by other
qualified individuals receiving the
housing, aid, benefit, or service.

(2) For purposes of this part, housing,
aids, benefits, and services, to be equal-
ly effective, are not required to
produce the identical result or level of
achievement for individuals with
handicaps and non-handicapped per-
sons, but must afford individuals with
handicaps equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement.

§8.4

(3) A recipient may not deny a quali-
fied individual with handicaps the op-
portunity to participate in any feder-
ally assisted program or activity that
is not separate or different despite the
existence of permissibly separate or
different programs or activities.

(4) In any program or activity receiv-
ing Federal financial assistance from
the Department, a recipient may not,
directly or through contractual or
other arrangements, utilize criteria or
methods of administration the purpose
or effect of which would:

(i) Subject qualified individuals with
handicaps to discrimination solely on
the basis of handicap;

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the recipient’s federally assisted
program or activity for qualified indi-
viduals with a particular handicap in-
volved in the program or activity, un-
less the recipient can demonstrate that
the criteria or methods of administra-
tion are manifestly related to the ac-
complishment of an objective of a pro-
gram or activity; or

(iii) Perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a federally assisted facility, an
applicant for assistance or a recipient
may not make selections the purpose
or effect of which would:

(i) Exclude qualified individuals with
handicaps from, deny them the benefits
of, or otherwise subject them to dis-
crimination under, any program or ac-
tivity that receives Federal financial
assistance from the Department, or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the program or activity with respect
to qualified individuals with handicaps.

(6) As used in this section, the hous-
ing, aid, benefit, or service provided
under a program or activity receiving
Federal financial assistance includes
any housing, aid, benefit, or service
provided in or through a facility that
has been constructed, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.
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(c)(1) Non-handicapped persons may
be excluded from the benefits of a pro-
gram if the program is limited by Fed-
eral statute or executive order to indi-
viduals with handicaps. A specific class
of individuals with handicaps may be
excluded from a program if the pro-
gram is limited by Federal statute or
Executive order to a different class of
individuals.

(2) Certain Department programs op-
erate under statutory definitions of
handicapped person that are more re-
strictive than the definition of indi-
vidual with handicaps contained in §8.3
(see appendix B). Those definitions are
not superseded or otherwise affected by
this regulation.

(d) Recipients shall administer pro-
grams and activities receiving Federal
financial assistance in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

(e) The obligation to comply with
this part is not obviated or alleviated
by any State or local law or other re-
quirement that, based on handicap, im-
poses inconsistent or contradictory
prohibitions or limits upon the eligi-
bility of qualified individuals with
handicaps to receive services or to
practice any occupation or profession.

(f) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) through (e) of this section
does not limit the general prohibition
in paragraph (a) of this section.

[53 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988]

§8.5 [Reserved]

§8.6 Communications.

(a) The recipient shall take appro-
priate steps to ensure effective commu-
nication with applicants, beneficiaries,
and members of the public.

(1) The recipient shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity receiving Federal financial as-
sistance.

(i) In determining what auxiliary
aids are necessary, the recipient shall
give primary consideration to the re-
quests of the individual with handi-
caps.
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(ii) The recipient is not required to
provide individually prescribed devices,
readers for personal use or study, or
other devices of a personal nature.

(2) Where a recipient communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective communication systems shall
be used.

(b) The recipient shall adopt and im-
plement procedures to ensure that in-
terested persons (including persons
with impaired vision or hearing) can
obtain information concerning the ex-
istence and location of accessible serv-
ices, activities, and facilities.

(c) This section does not require a re-
cipient to take any action that the re-
cipient can demonstrate would result
in a fundamental alteration in the na-
ture of a program or activity or in
undue financial and administrative
burdens. If an action would result in
such an alteration or burdens, the re-
cipient shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, individuals with handi-
caps receive the benefits and services
of the program or activity receiving
HUD assistance.

Subpart B—Employment

§8.10 General prohibitions against em-
ployment discrimination.

(@) No qualified individual with
handicaps shall, solely on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity that receives Federal finan-
cial assistance from the Department.

(b) A recipient may not limit, seg-
regate, or classify applicants or em-
ployees in any way that adversely af-
fects their opportunities or status be-
cause of handicap.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return

108



Office of the Secretary, HUD

from layoff, injury or illness, and rehir-
ing;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence for training;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term,
privilege of employment.

(d) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied applicants with handicaps or em-
ployees with handicaps to discrimina-
tion prohibited by this subpart. The re-
lationships referred to in this para-
graph (d) include relationships with
employment and referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs.

condition, or

§8.11 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified applicant with handicaps or
employee with handicaps, unless the
recipient can demonstrate that the ac-
commodation would impose an undue
hardship on the operation of its pro-
gram.

(b) Reasonable accommodation may
include:

(1) Making facilities used by employ-
ees accessible to and usable by individ-
uals with handicaps and

(2) Job restructuring, job relocation,
part-time or modified work schedules,
acquisitions or modification of equip-
ment or devices, the provision of read-

§8.12

ers or interpreters, and other similar
actions.

(c) In determining, under paragraph
(a) of this section, whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s
program, factors to be considered in-
clude:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

§8.12

(a) A recipient may not use any em-
ployment test or other selection cri-
terion that screens out or tends to
screen out individuals with handicaps
or any class of individuals with handi-
caps unless:

(1) The recipient demonstrates that
the test score or other selection cri-
terion, as used by the recipient, is job-
related for the position in question;
and

(2) The appropriate HUD official dem-
onstrates that alternative job-related
tests or criteria that tend to screen out
fewer individuals with handicaps are
unavailable.

(b) A recipient shall select and ad-
minister tests concerning employment
to ensure that, when administered to
an applicant or employee who has a
handicap that impairs sensory, man-
ual, or speaking skills, the test results
accurately reflect the applicant’s or
employee’s job skills, aptitude, or
whatever other factor the test purports
to measure, rather than the applicant’s
or employee’s impaired sensory, man-
ual, or speaking skills (except where
those skills are the factors that the
test purports to measure).

Employment criteria.
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§8.13 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not make a preemployment in-
quiry or conduct a preemployment
medical examination of an applicant to
determine whether the applicant is an
individual with handicaps or the na-
ture or severity of a handicap. A recipi-
ent may, however, make preemploy-
ment inquiry into an applicant’s abil-
ity to perform job-related functions.

(b) When a recipient is undertaking
affirmative action efforts, voluntary or
otherwise, the recipient may invite ap-
plicants for employment to indicate
whether and to what extent they are
handicapped, if the following condi-
tions are met:

(1) The recipient states clearly on
any written questionnaire used for this
purpose, or makes clear orally if no
written questionnaire is used, that the
information requested is intended for
use solely in connection with its reme-
dial action obligations, or its vol-
untary or affirmative action efforts;
and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential (as provided in paragraph
(d) of this section), that refusal to pro-
vide the information will not subject
the applicant or employee to any ad-
verse treatment, and that the informa-
tion will be used only in accordance
with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted before
the employee’s entrance on duty if all
entering employees in that category of
job classification must take such an
examination regardless of handicap,
and the results of such examination are
used only in accordance with the re-
quirements of this part.

(d) Information obtained under this
section concerning the medical condi-
tion or history of the applicant is to be
collected and maintained on separate
forms that are accorded confidentiality
as medical records, except that:

(1) Supervisors and managers may be
informed of restrictions on the work or
duties of individuals with handicaps
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and informed of necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed if the condition might
require emergency treatment; and

(3) Government officials inves-
tigating compliance with section 504
shall be provided relevant information
upon request.

Subpart C—Program Accessibility

§8.20 General requirement concerning
program accessibility.

Except as otherwise provided in
§§8.21(c)(1), 8.24(a), 8.25, and 8.31, no
qualified individual with handicaps
shall, because a recipient’s facilities
are inaccessible to or unusable by indi-
viduals with handicaps, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity that receives Federal financial
assistance.

§8.21

(a) New construction. New non-hous-
ing facilities shall be designed and con-
structed to be readily accessible to and
usable by individuals with handicaps.

(b) Alterations to facilities. Alterations
to existing non-housing facilities shall,
to the maximum extent feasible, be
made to be readily accessible to and us-
able by individuals with handicaps. For
purposes of this paragraph, the phrase
to the maximum extent feasible shall not
be interpreted as requiring that a re-
cipient make a non-housing facility, or
element thereof, accessible if doing so
would impose undue financial and ad-
ministrative burdens on the operation
of the recipient’s program or activity.

(c) Existing non-housing facilities—(1)
General. A recipient shall operate each
non-housing program or activity re-
ceiving Federal financial assistance so
that the program or activity, when
viewed in its entirety, is readily acces-
sible to and usable by individuals with
handicaps. This paragraph does not—

(i) Necessarily require a recipient to
make each of its existing non-housing
facilities accessible to and usable by
individuals with handicaps;

(ii) In the case of historic preserva-
tion programs or activities, require the
recipient to take any action that would

Non-housing facilities.
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result in a substantial impairment of
significant historic features of an his-
toric property; or

(iii) Require a recipient to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of its program or activity or
in undue financial and administrative
burdens. If an action would result in
such an alteration or such burdens, the
recipient shall take any action that
would not result in such an alteration
or such burdens but would nevertheless
ensure that individuals with handicaps
receive the benefits and services of the
program or activity.

(2) Methods—(i) General. A recipient
may comply with the requirements of
this section in its programs and activi-
ties receiving Federal financial assist-
ance through such means as location of
programs or services to accessible fa-
cilities or accessible portions of facili-
ties, assignment of aides to bene-
ficiaries, home visits, the addition or
redesign of equipment (e.g., appliances
or furnishings) changes in management
policies or procedures, acquisition or
construction of additional facilities, or
alterations to existing facilities on a
selective basis, or any other methods
that result in making its program or
activity accessible to individuals with
handicaps. A recipient is not required
to make structural changes in existing
facilities where other methods are ef-
fective in achieving compliance with
this section. In choosing among avail-
able methods for meeting the require-
ments of this section, the recipient
shall give priority to those methods
that offer programs and activities to
qualified individuals with handicaps in
the most integrated setting appro-
priate.

(if) Historic preservation programs or
activities. In meeting the requirements
of §8.21(c) in historic preservation pro-
grams or activities, a recipient shall
give priority to methods that provide
physical access to individuals with
handicaps. In cases where a physical al-
teration to an historic property is not
required because of §8.21(c)(1)(ii) or
(iii), alternative methods of achieving
program accessibility include using
audio-visual materials and devices to
depict those portions of an historic
property that cannot otherwise be

§8.22

made accessible; assigning persons to
guide individuals with handicaps into
or through portions of historic prop-
erties that cannot otherwise be made
accessible; or adopting other innova-
tive methods.

(3) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section
within sixty days of July 11, 1988, ex-
cept that where structural changes in
facilities are undertaken, such changes
shall be made within three years of
July 11, 1988, but in any event as expe-
ditiously as possible.

(4) Transition plan. If structural
changes to non-housing facilities will
be undertaken to achieve program ac-
cessibility, a recipient shall develop,
within six months of July 11, 1988, a
transition plan setting forth the steps
necessary to complete such changes.
The plan shall be developed with the
assistance of interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps. A copy of the transi-
tion plan shall be made available for
public inspection. The plan shall, at a
minimum—

(i) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(ii) Describe in details the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(iv) Indicate the official responsible
for implementation of the plan; and

(v) ldentify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[53 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988, as amended at 54 FR 37645, Sept. 12,
1989]

§8.22 New construction—housing fa-
cilities.

(a) New multifamily housing projects

(including public housing and Indian
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housing projects as required by §8.25)
shall be designed and constructed to be
readily accessible to and usable by in-
dividuals with handicaps.

(b) Subject to paragraph (c) of this
section, a minimum of five percent of
the total dwelling units or at least one
unit in a multifamily housing project,
whichever is greater, shall be made ac-
cessible for persons with mobility im-
pairments. A unit that is on an acces-
sible route and is adaptable and other-
wise in compliance with the standards
set forth in §8.32 is accessible for pur-
poses of this section. An additional two
percent of the units (but not less than
one unit) in such a project shall be ac-
cessible for persons with hearing or vi-
sion impairments.

(c) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b) of this section
for any area upon request therefor by
any affected recipient or by any State
or local government or agency thereof
based upon demonstration to the rea-
sonable satisfaction of HUD of a need
for a higher percentage or number,
based on census data or other available
current data (including a currently ef-
fective Housing Assistance Plan or
Comprehensive Homeless Assistance
Plan), or in response to evidence of a
need for a higher percentage or number
received in any other manner. In re-
viewing such request or otherwise as-
sessing the existence of such needs,
HUD shall take into account the ex-
pected needs of eligible persons with
and without handicaps.

[53 FR 20233, June 2, 1988, as amended at 56
FR 920, Jan. 9, 1991]

§8.23 Alterations of existing housing
facilities.

(a) Substantial alteration. If alter-
ations are undertaken to a project (in-
cluding a public housing project as re-
quired by §8.25(a)(2)) that has 15 or
more units and the cost of the alter-
ations is 75 percent or more of the re-
placement cost of the completed facil-
ity, then the provisions of §8.22 shall
apply.

(b) Other alterations. (1) Subject to
paragraph (b)(2) of this section, alter-
ations to dwelling units in a multi-
family housing project (including pub-
lic housing) shall, to the maximum ex-
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tent feasible, be made to be readily ac-
cessible to and usable by individuals
with handicaps. If alterations of single
elements or spaces of a dwelling unit,
when considered together, amount to
an alteration of a dwelling unit, the en-
tire dwelling unit shall be made acces-
sible. Once five percent of the dwelling
units in a project are readily accessible
to and usable by individuals with mo-
bility impairments, then no additional
elements of dwelling units, or entire
dwelling units, are required to be ac-
cessible under this paragraph. Alter-
ations to common areas or parts of fa-
cilities that affect accessibility of ex-
isting housing facilities shall, to the
maximum extent feasible, be made to
be accessible to and usable by individ-
uals with handicaps. For purposes of
this paragraph, the phrase to the max-
imum extent feasible shall not be inter-
preted as requiring that a recipient (in-
cluding a PHA) make a dwelling unit,
common area, facility or element
thereof accessible if doing so would im-
pose undue financial and administra-
tive burdens on the operation of the
multifamily housing project.

(2) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b)(1) of this sec-
tion for any area upon request therefor
by any affected recipient or by any
State or local government or agency
thereof based upon demonstration to
the reasonable satisfaction of HUD of a
need for a higher percentage or num-
ber, based on census data or other
available current data (including a cur-
rently effective Housing Assistance
Plan or Comprehensive Homeless As-
sistance Plan), or in response to evi-
dence of a need for a higher percentage
or number received in any other man-
ner. In reviewing such request or other-
wise assessing the existence of such
needs, HUD shall take into account the
expected needs of eligible persons with
and without handicaps.

§8.24 Existing housing programs.

(a) General. A recipient shall operate
each existing housing program or ac-
tivity receiving Federal financial as-
sistance so that the program or activ-
ity, when viewed in its entirety, is
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readily accessible to and usable by in-
dividuals with handicaps. This para-
graph does not—

(1) Necessarily require a recipient to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) Require a recipient to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of its program or activity or
in undue financial and administrative
burdens. If an action would result in
such an alteration or such burdens, the
recipient shall take any action that
would not result in such an alteration
or such burdens but would nevertheless
ensure that individuals with handicaps
receive the benefits and services of the
program or activity.

(b) Methods. A recipient may comply
with the requirements of this section
through such means as reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, provi-
sion of housing or related services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, or any other methods
that result in making its programs or
activities readily accessible to and usa-
ble by individuals with handicaps. A re-
cipient is not required to make struc-
tural changes in existing housing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section or to provide supportive serv-
ices that are not part of the program.
In choosing among available methods
for meeting the requirements of this
section, the recipient shall give pri-
ority to those methods that offer pro-
grams and activities to qualified indi-
viduals with handicaps in the most in-
tegrated setting appropriate.

(c) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section
within sixty days of July 11, 1988 except
that—

(1) In a public housing program where
structural changes in facilities are un-
dertaken, such changes shall be made
within the timeframes established in
§8.25(c).

(2) In other housing programs, where
structural changes in facilities are un-
dertaken, such changes shall be made
within three years of July 11, 1988, but
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in any event as expeditiously as pos-
sible.

(d) Transition plan and time period for
structural changes. Except as provided
in §8.25(c), in the event that structural
changes to facilities will be undertaken
to achieve program accessibility, a re-
cipient shall develop, within six
months of July 11, 1988, a transition
plan setting forth the steps necessary
to complete such changes. The plan
shall be developed with the assistance
of interested persons, including indi-
viduals with handicaps or organiza-
tions representing individuals with
handicaps. A copy of the transition
plan shall be made available for public
inspection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[53 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988, as amended at 54 FR 37645, Sept. 12,
1989]

§8.25 Public housing and multi-family
Indian housing.

(a) Development and alteration of pub-
lic housing and multi-family Indian hous-
ing. (1) The requirements of §8.22 shall
apply to all newly constructed public
housing and multi-family Indian hous-
ing.

(2) The requirements of §8.23 shall
apply to public housing and multi-fam-
ily Indian housing developed through
rehabilitation and to the alteration of
public housing and multi-family Indian
housing.

(3) In developing public housing and
multi-family Indian housing through
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the purchase of existing properties
PHAs and IHAs shall give priority to
facilities which are readily accessible
to and usable by individuals with
handicaps.

(b) Existing public housing and multi-
family Indian housing—general. The re-
quirements of §8.24(a) shall apply to
public housing and multi-family Indian
housing programs.

(c) Existing public housing and multi-
family Indian housing—needs assessment
and transition plan. As soon as possible,
each PHA (for the purpose of this para-
graph, this includes an Indian Housing
Authority) shall assess, on a PHA-wide
basis, the needs of current tenants and
applicants on its waiting list for acces-
sible units and the extent to which
such needs have not been met or can-
not reasonably be met within four
years through development, alterations
otherwise contemplated, or other pro-
grams administered by the PHA (e.g.,
Section 8 Moderate Rehabilitation or
Section 8 Existing Housing or Housing
Vouchers). If the PHA currently has no
accessible units or if the PHA or HUD
determines that information regarding
the availability of accessible units has
not been communicated sufficiently so
that, as a result, the number of eligible
qualified individuals with handicaps on
the waiting list is not fairly represent-
ative of the number of such persons in
the area, the PHA’s assessment shall
include the needs of eligible qualified
individuals with handicaps in the area.
If the PHA determines, on the basis of
such assessment, that there is no need
for additional accessible dwelling units
or that the need is being or will be met
within four years through other means,
such as new construction, Section 8 or
alterations otherwise contemplated, no
further action is required by the PHA
under this paragraph. If the PHA deter-
mines, on the basis of its needs assess-
ment, that alterations to make addi-
tional units accessible must be made so
that the needs of eligible qualified indi-
viduals with handicaps may be accom-
modated proportionally to the needs of
non-handicapped individuals in the
same categories, then the PHA shall
develop a transition plan to achieve
program accessibility. The PHA shall
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complete the needs assessment and
transition plan, if one is necessary, as
expeditiously as possible, but in any
event no later than two years after
July 11, 1988. The PHA shall complete
structural changes necessary to
achieve program accessibility as soon
as possible but in any event no later
than four years after July 11, 1988. The
Assistant Secretary for Fair Housing
and Equal Opportunity and the Assist-
ant Secretary for Public and Indian
Housing may extend the four year pe-
riod for a period not to exceed two
years, on a case-by-case determination
that compliance within that period
would impose undue financial and ad-
ministrative burdens on the operation
of the recipient’s public housing and
multi-family Indian housing program.
The Secretary or the Undersecretary
may further extend this time period in
extraordinary circumstances, for a pe-
riod not to exceed one year. The plan
shall be developed with the assistance
of interested persons including individ-
uals with handicaps or organizations
representing individuals with handi-
caps. A copy of the needs assessment
and transition plan shall be made
available for public inspection. The
transition plan shall, at a minimum—

(1) Identify physical obstacles in the
PHA’s facilities (e.g., dwelling units
and common areas) that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the PHA's fa-
cilities accessible. A PHA may, if nec-
essary, provide in its plan that it will
seek HUD approval, under 24 CFR part
968, of a comprehensive modernization
program to meet the needs of eligible
individuals with handicaps;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
of the transition plan is longer than
one year, identify steps that will be
taken during each year of the transi-
tion period;

(4) Indicate the official responsible
for implementation of the plan; and
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(5) Identify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989; 56 FR 920, Jan. 9,
1991]

§8.26 Distribution of accessible dwell-
ing units.

Accessible dwelling units required by
§8.22, 8.23, 8.24 or 8.25 shall, to the max-
imum extent feasible and subject to
reasonable health and safety require-
ments, be distributed throughout
projects and sites and shall be avail-
able in a sufficient range of sizes and
amenities so that a qualified individual
with handicaps’ choice of living ar-
rangements is, as a whole, comparable
to that of other persons eligible for
housing assistance under the same pro-
gram. This provision shall not be con-
strued to require provision of an eleva-
tor in any multifamily housing project
solely for the purpose of permitting lo-
cation of accessible units above or
below the accessible grade level.

§8.27 Occupancy of accessible dwell-
ing units.

(a) Owners and managers of multi-
family housing projects having acces-
sible units shall adopt suitable means
to assure that information regarding
the availability of accessible units
reaches eligible individuals with handi-
caps, and shall take reasonable non-
discriminatory steps to maximize the
utilization of such units by eligible in-
dividuals whose disability requires the
accessibility features of the particular
unit. To this end, when an accessible
unit becomes vacant, the owner or
manager before offering such units to a
non-handicapped applicant shall offer
such unit:

(1) First, to a current occupant of an-
other unit of the same project, or com-
parable projects under common con-
trol, having handicaps requiring the
accessibility features of the vacant
unit and occupying a unit not having
such features, or, if no such occupant
exists, then

(2) Second, to an eligible qualified ap-
plicant on the waiting list having a
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handicap requiring the accessibility
features of the vacant unit.

(b) When offering an accessible unit
to an applicant not having handicaps
requiring the accessibility features of
the unit, the owner or manager may re-
quire the applicant to agree (and may
incorporate this agreement in the
lease) to move to a non-accessible unit
when available.

§8.28 Housing certificate and housing
voucher programs.

(a) In carrying out the requirements
of this subpart, a recipient admin-
istering a Section 8 Existing Housing
Certificate program or a housing
voucher program shall:

(1) In providing notice of the avail-
ability and nature of housing assist-
ance for low-income families under
program requirements, adopt suitable
means to assure that the notice
reaches eligible individuals with handi-
caps;

(2) In its activities to encourage par-
ticipation by owners, include encour-
agement of participation by owners
having accessible units;

(3) When issuing a Housing Certifi-
cate or Housing Voucher to a family
which includes an individual with
handicaps include a current listing of
available accessible units known to the
PHA and, if necessary, otherwise assist
the family in locating an available ac-
cessible dwelling unit;

(4) Take into account the special
problem of ability to locate an acces-
sible unit when considering requests by
eligible individuals with handicaps for
extensions of Housing Certificates or
Housing Vouchers; and

(5) If necessary as a reasonable ac-
commodation for a person with disabil-
ities, approve a family request for an
exception rent under §982.504(b)(2) for a
regular tenancy under the Section 8
certificate program so that the pro-
gram is readily accessible to and usa-
ble by persons with disabilities.

(b) In order to ensure that partici-
pating owners do not discriminate in
the recipient’s federally assisted pro-
gram, a recipient shall enter into a
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HUD-approved contract with partici-
pating owners, which contract shall in-
clude necessary assurances of non-
discrimination.

[53 FR 20233, June 2, 1988, as amended at 63
FR 23853, Apr. 30, 1998]

§8.29 Homeownership programs (sec-
tions 235(i) and 235(j), Turnkey III
and Indian housing mutual self-
help programs).

Any housing units newly constructed
or rehabilitated for purchase or single
family (including semi-attached and
attached) units to be constructed or re-
habilitated in a program or activity re-
ceiving Federal financial assistance
shall be made accessible upon request
of the prospective buyer if the nature
of the handicap of an expected occu-
pant so requires. In such case, the
buyer shall consult with the seller or
builder/sponsor regarding the specific
design features to be provided. If acces-
sibility features selected at the option
of the homebuyer are ones covered by
the standards prescribed by §8.32, those
features shall comply with the stand-
ards prescribed in §8.32. The buyer
shall be permitted to depart from par-
ticular specifications of these stand-
ards in order to accommodate his or
her specific handicap. The cost of mak-
ing a facility accessible under this
paragraph may be included in the
mortgage amount within the allowable
mortgage limits, where applicable. To
the extent such costs exceed allowable
mortgage limits, they may be passed
on to the prospective homebuyer, sub-
ject to maximum sales price limita-
tions (see 24 CFR 235.320.)

§8.30 Rental rehabilitation program.

Each grantee or state recipient in the
rental rehabilitation program shall,
subject to the priority in 24 CFR
511.10(1) and in accordance with other
requirements in 24 CFR part 511, give
priority to the selection of projects
that will result in dwelling units being
made readily accessible to and usable
by individuals with handicaps.

[53 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988]
§8.31 Historic properties.

If historic properties become subject
to alterations to which this part ap-
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plies the requirements of §4.1.7 of the
standards of §8.32 of this part shall
apply, except in the case of the Urban
Development Action Grant (UDAG)
program. In the UDAG program the re-
quirements of 36 CFR part 801 shall
apply. Accessibility to historic prop-
erties subject to alterations need not
be provided if such accessibility would
substantially impair the significant
historic features of the property or re-
sult in undue financial and administra-
tive burdens.

§8.32 Accessibility standards.

(a) Effective as of July 11, 1988, de-
sign, construction, or alteration of
buildings in conformance with sections
3-8 of the Uniform Federal Accessi-
bility Standards (UFAS) shall be
deemed to comply with the require-
ments of §§8.21, 8.22, 8.23, and 8.25 with
respect to those buildings. Departures
from particular technical and scoping
requirements of the UFAS by the use
of other methods are permitted where
substantially equivalent or greater ac-
cess to and usability of the building is
provided. The alteration of housing fa-
cilities shall also be in conformance
with additional scoping requirements
contained in this part. Persons inter-
ested in obtaining a copy of the UFAS
are directed to §40.7 of this title.

(b) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of individuals with physical
handicaps.

(c) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

(d) For purposes of this section, sec-
tion 4.1.4(11) of UFAS may not be used
to waive or lower the minimum of five
percent accessible units required by
§8.22(b) or to apply the minimum only
to projects of 15 or more dwelling
units.

(e) Except as otherwise provided in
this paragraph, the provisions of §§8.21
(a) and (b), 8.22 (a) and (b), 8.23, 8.25(a)
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(1) and (2), and 8.29 shall apply to facili-
ties that are designed, constructed or
altered after July 11, 1988. If the design
of a facility was commenced before
July 11, 1988, the provisions shall be
followed to the maximum extent prac-
ticable, as determined by the Depart-
ment. For purposes of this paragraph,
the date a facility is constructed or al-
tered shall be deemed to be the date
bids for the construction or alteration
of the facility are solicited. For pur-
poses of the Urban Development Action
Grant (UDAG) program, the provisions
shall apply to the construction or al-
teration of facilities that are funded
under applications submitted after
July 11, 1988. If the UDAG application
was submitted before July 11, 1988, the
provisions shall apply, to the max-
imum extent practicable, as deter-
mined by the Department.

[53 FR 20233, June 2, 1988, as amended at 61
FR 5203, Feb. 9, 1996]

§8.33 Housing adjustments.

A recipient shall modify its housing
policies and practices to ensure that
these policies and practices do not dis-
criminate, on the basis of handicap,
against a qualified individual with
handicaps. The recipient may not im-
pose upon individuals with handicaps
other policies, such as the prohibition
of assistive devices, auxiliary alarms,
or guides in housing facilities, that
have the effect of limiting the partici-
pation of tenants with handicaps in the
recipient’s federally assisted housing
program or activity in violation of this
part. Housing policies that the recipi-
ent can demonstrate are essential to
the housing program or activity will
not be regarded as discriminatory
within the meaning of this section if
modifications to them would result in
a fundamental alteration in the nature
of the program or activity or undue fi-
nancial and administrative burdens.

Subpart D—Enforcement

§8.50 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this part applies
shall submit an assurance to HUD, or
in the case of a subrecipient to a pri-
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mary recipient, on a form specified by
the responsible civil rights official,
that the program or activity will be op-
erated in compliance with this part. An
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
on the property, the assurance will ob-
ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
property from the Department, the in-
strument effecting or recording this
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Department, the covenant
shall also include a condition coupled
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with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant. If a transferee of real property
proposes to mortgage or otherwise en-
cumber the real property as security
for financing construction of new, or
improvement of existing, facilities on
the property for the purposes for which
the property was transferred, the Sec-
retary may, upon request of the trans-
feree and if necessary to accomplish
such financing and upon such condi-
tions as he or she deems appropriate,
agree to forbear the exercise of such
right to revert title for so long as the
lien of such mortgage or other encum-
brance remains effective.

§8.51 Self-evaluation.

(a) Each recipient shall, within one
year of July 11, 1988, and after con-
sultation with interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps:

(1) Evaluate its current policies and
practices to determine whether, in
whole or in part, they do not or may
not meet the requirements of this part;

(2) Modify any policies and practices
that do not meet the requirements of
this part; and

(3) Take appropriate corrective steps
to remedy the discrimination revealed
by the self-evaluation.

(b) A recipient that employs fifteen
or more persons shall, for at least three
years following completion of the eval-
uation required under paragraph (a)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the responsible civil rights
official, upon request: (1) A list of the
interested persons consulted; (2) a de-
scription of areas examined and any
problems identified; and (3) a descrip-
tion of any modifications made and of
any remedial steps taken.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989]
§8.52 Remedial and affirmative action.

(a) Remedial action. (1) If the respon-
sible civil rights official finds that a
recipient has discriminated against
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persons on the basis of handicap in vio-
lation of section 504 or this part, the
recipient shall take such remedial ac-
tion as the responsible civil rights offi-
cial deems necessary to overcome the
effects of the discrimination.

(2) The responsible civil rights offi-
cial may, where necessary to overcome
the effects of discrimination in viola-
tion of section 504 or this part, require
a recipient to take remedial action—

(i) With respect to individuals with
handicaps who are no longer partici-
pants in the program but who were par-
ticipants in the program when such
discrimination occurred or

(if) With respect to individuals with
handicaps who would have been partici-
pants in the program had the discrimi-
nation not occurred.

(b) Voluntary action. A recipient may
take nondiscriminatory steps, in addi-
tion to any action that is required by
this part, to overcome the effects of
conditions that resulted in limited par-
ticipation in the recipient’s program or
activity by qualified individuals with
handicaps.

§8.53 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs fifteen or
more persons shall designate at least
one person to coordinate its efforts to
comply with this part.

(b) Adoption of grievance procedures. A
recipient that employees fifteen or
more persons shall adopt grievance
procedures that incorporate appro-
priate due process standards and that
provide for the prompt and equitable
resolution of complaints alleging any
action prohibited by this part. Such
procedures need not be established
with respect to complaints from appli-
cants for employment or from appli-
cants for admission to housing covered
by this part.

§8.54 Notice.

(a) A recipient that employs fifteen
or more persons shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
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collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of this part. The
notification shall state, where appro-
priate, that the recipient does not dis-
criminate in admission or access to, or
treatment or employment in, its feder-
ally assisted programs and activities.
The notification shall also include an
identification of the responsible em-
ployee designated pursuant to §8.53. A
recipient shall make the initial notifi-
cation required by this paragraph with-
in 90 days of July 11, 1988. Methods of
initial and continuing notification may
include the posting of notices, publica-
tion in newspapers and magazines,
placement of notices in recipients’ pub-
lications, and distribution of memo-
randa or other written communica-
tions.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

(c) The recipient shall ensure that
members of the population eligible to
be served or likely to be affected di-
rectly by a federally assisted program
who have visual or hearing impair-
ments are provided with the informa-
tion necessary to understand and par-
ticipate in the program. Methods for
ensuring participation include, but are
not limited to, qualified sign language
and oral interpreters, readers, or the
use of taped and Braille materials.

§8.55 Compliance information.

(a) Cooperation and assistance. The re-
sponsible civil rights official and the
award official shall, to the fullest ex-
tent practicable, seek the cooperation
of recipients in obtaining compliance
with this part and shall provide assist-
ance and guidance to recipients to help
them comply voluntarily with this
part.

§8.56

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible civil rights official or
his or her designee timely, complete,
and accurate compliance reports at
such times, and in such form and con-
taining such information, as the re-
sponsible civil rights official or his or
her designee may determine to be nec-
essary to enable him or her to ascer-
tain whether the recipient has com-
plied or is complying with this part. In
general, recipients should have avail-
able for the Department data showing
the extent to which individuals with
handicaps are beneficiaries of federally
assisted programs.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible civil rights official dur-
ing normal business hours to such of
its books, records, accounts, and other
sources of information, and its facili-
ties, as may be pertinent to ascertain
compliance with this part. Where any
information required of a recipient is
in the exclusive possession of any other
agency, institution, or person and this
agency, institution, or person shall fail
or refuse to furnish this information,
the recipient shall so certify in its re-
port and shall set forth what efforts it
has made to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program or activity under which the
recipient receives Federal financial as-
sistance, and make such information
available to them in such manner as
the responsible civil rights official
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by this part.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989]

§8.56 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible civil rights official or des-
ignee may periodically review the prac-
tices of recipients to determine wheth-
er they are complying with this part
and where he or she has a reasonable
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basis to do so may conduct on-site re-
views. Such basis may include any evi-
dence that a problem exists or that
programmatic matters exist that jus-
tify on-site investigation in selected
circumstances. The responsible civil
rights official shall initiate an on-site
review by sending to the recipient a
letter advising the recipient of the
practices to be reviewed; the programs
affected by the review; and the oppor-
tunity, at any time prior to receipt of
a final determination, to make a docu-
mentary or other submission that ex-
plains, validates, or otherwise address-
es the practices under review. In addi-
tion, each award official shall include
in normal program compliance reviews
and monitoring procedures appropriate
actions to review and monitor compli-
ance with general or specific program
requirements designed to effectuate
the requirements of this part.

(b) Investigations. The responsible
civil rights official shall make a
prompt investigation whenever a com-
pliance review, report, complaint or
any other information indicates a pos-
sible failure to comply with this part.

(c) Filing a complaint—(1) Who may
file. Any person who believes that he or
she has been subjected to discrimina-
tion prohibited by this part may by
himself or herself or by his or her au-
thorized representative file a com-
plaint with the responsible civil rights
official. Any person who believes that
any specific class of persons has been
subjected to discrimination prohibited
by this part and who is a member of
that class or who is the authorized rep-
resentative of a member of that class
may file a complaint with the respon-
sible civil rights official.

(2) Confidentiality. The responsible
civil rights official shall hold in con-
fidence the identity of any person sub-
mitting a complaint, unless the person
submits written authorization other-
wise, and except to the extent nec-
essary to carry out the purposes of this
part, including the conduct of any in-
vestigation, hearing, or proceeding
under this part.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
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of discrimination, unless the respon-
sible civil rights official waives this
time limit for good cause shown. For
purposes of determining when a com-
plaint is filed under this paragraph, a
complaint mailed to the Department
shall be deemed filed on the date it is
postmarked. Any other complaint shall
be deemed filed on the date it is re-
ceived by the Department.

(4) Where to file complaints. Com-
plaints may be filed by mail with the
Office of Fair Housing and Equal Op-
portunity, Department of Housing and
Urban Development, Washington, DC
20410, or any Regional or Field Office of
the Department.

(5) Contents of complaints. Each com-
plaint should contain the complain-
ant’s name and address, the name and
address of the recipient alleged to have
violated this part, and a description of
the recipient’s alleged discriminatory
action in suff